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Subject: Design, Build, Finance, Operate, and Maintain a new wastewater treatment plant in the 
Foothills Area 

Meeting Date:  May 4, 2021 Staff Member: Anthony Hooper, Deputy City 
Manager/Public Works Director 

Department:  City Manager’s Office 

Action Required Advisory Board/Commission Recommendation 
☒ Motion ☒ Approval
☐ Public Hearing ☐ Denial
☐ Ordinance ☐ None Forwarded
☐ Resolution ☐ Not Applicable
☐ Information Only Comments: 
☐ Council Direction
☐ Consent Agenda

Staff Recommendation: Select EPCOR as the Project Company; authorize the City Manager to sign 
a Preliminary Services Agreement (PSA) with EPCOR to begin the first phase of work to Design, 
Build, Finance, Operate, and Maintain (DBFOM) a new wastewater treatment plant in the 
Foothills Area, in lieu of upgrading the Tryon Creek Wastewater Treatment Plant; and authorize 
an additional $1.4 million in City consulting services for the next 14 months.   

Recommended Language for Motion:  Move to select EPCOR Foothills Water Project Inc. as 
the Project Company for the Design, Build, Finance, Operation, and Maintenance of a new 
wastewater treatment plant in the Foothills Area, in lieu of upgrading the Tryon Creek 
Wastewater Treatment Plant; authorize the City Manager to sign a Preliminary Services 
Agreement with EPCOR; and authorize $1.4 million in City consulting services. 

Project / Issue Relates To: 

☒Council Goals/Priorities ☐Adopted Master Plan(s) ☐Not Applicable

ISSUE BEFORE COUNCIL 

Staff recommends that the City Council select EPCOR Foothill Water Project Inc. (EPCOR) as the 
Project Company and approve a 14-month Preliminary Services Agreement (PSA) to provide a 
variety of preliminary services that would lead to the design, build, finance, operation, and 
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maintenance of a wastewater treatment plant (“Project”) to replace the City of Portland’s Tryon 
Creek Wastewater Plant.   

If the results of testing, conceptual design, financial analysis, and preliminary engineering in Phase 
1 demonstrate that a new wastewater treatment plant would be expected to have the same impact 
to rates as upgrading the existing plant, meet DEQ requirements, and is technically viable, then the 
City Council would decide to proceed to Phase 2, the building and financing of construction of a 
new facility, together with an agreement regarding Phase 3, the operation and maintenance of the 
plant.  

With a decision to move forward, a new Intergovernmental Agreement with Portland would need 
to be developed and agreed upon by both city councils by July 2022. 
 

BACKGROUND 

Since the Study Session on April 13, EPCOR and Lake Oswego staff have fully come to terms on the 
Preliminary Service Agreement (PSA), Attachment 1. The City of Portland is supportive of moving 
forward with the PSA as expressed by the Bureau of Environmental Services Director Michael 
Jordan.   

In addition, the City has recently acquired three month right-of-entry agreements to three 
properties the comprise the preferred site, neighboring the existing plant for $2,000 each. The 
right-of-entry agreements allow EPCOR to complete geotechnical and environmental analysis on 
the potential location of the new plant, with this work anticipated to start in late May.  
 

Figure 1:  Three Properties Comprise the Potential Location of the New Plant 

 
 

DISCUSSION 

 

Sustainability 
 

During the Study Session, direction was given to staff to explore additional sustainability features as 
part of the design development. There will be discussions with EPCOR about what this will look like 
and how to engage the public in this effort. If the City adds a Sustainability Charrette or similar type 
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of outreach, then this will expand the work scope and EPCOR will be compensated for the work 
that they do in this arena.  
 
Diversity, Equity, and Inclusion 
 

As discussed in detail in the Council Report for April 13 (Attachment 2), EPCOR will deliver a wide 
variety of design and project development services as part of the Preliminary Services Agreement 
(PSA). One service that hasn’t been outlined as of yet is that EPCOR will also develop a Diversity, 
Equity, and Inclusion (DEI) Subcontracting Plan to be submitted to the City with their 60% design 
package in June 2022.   
 
Staff from Portland and Lake Oswego included a DEI Subcontracting Plan as part of EPCOR’s work 
scope since DEI is a priority for both cities: EPCOR will make a good faith effort to award 25% of the 
Design-Build Subcontractor work to COBID firms. This is the percentage under Portland contracting. 
A Council Initiative asks staff to develop approaches to increase opportunities for the City to 
contract with Oregon Certification Office for Business Inclusion and Diversity (COBID) firms.    
 
As a result, the DEI Subcontracting Plan is intended to be utilized during the design-build phase of 
the Project if the City moves forward and enters into a Project Agreement with EPCOR. The DEI 
Subcontracting Plan will demonstrate how EPCOR will make a good faith effort to award a 
percentage of the Design-Build Subcontractor work to COBID firms.    
 
Application Fees 
 

In the previous Council Report, there were two items that were not included in the overall costs 
that needs to be mentioned.   
 

1) Department of Environmental Quality (DEQ) Permit Fee. The City will need to pay DEQ a 
permit application fee of $72,810. This pays for the new permit and the first year of the 
Environmental Protection Agency’s (EPA) National Pollutant Discharge Elimination System 
(NPDES) permit. Every subsequent year, there is an annual NPDES permit fee (currently 
$20,222). These costs will be included into the cost of operation and paid by the ratepayers.  
If the off-ramp is taken, the costs will be split 50/50. [This is a cost that would still be 
needed if the project did not move forward because Portland would be required to get a 
new permit for the existing Tryon Creek Wastewater Treatment Plant as the current permit 
is expired.] 
 

2) Water Infrastructure Finance and Innovation Act (WIFIA) Application Fee. If EPCOR, on 
behalf of the City, pursues WIFIA Funds, then the City will need to pay the application fee of 
$100,000. This cost will also be reimbursable by Portland (50%) or lumped into the project 
costs. WIFIA will allow the Project to get a low, fixed interest rate for a portion that allows 
payments to be deferred for up to 5 years. For more information on the WIFIA program, 
please see Attachment 2.  
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FISCAL IMPACT 

The City has paid $1,021,000 so far in the project. Of this amount, Portland is responsible for 
reimbursing Lake Oswego for $144,000 of this cost if the project is not completed.   

The estimated cost of the Preliminary Services that EPCOR will provide is $6,975,225. This cost 
could increase if additional scope is added to their work product. Staff is anticipating adding some 
sustainability-related outreach and analysis, which will add scope and costs. The City of Lake 
Oswego and Portland can cancel the project or choose not to move onto Phase 2. If this occurs, 
then the cities will need to reimburse EPCOR between 65% and 110% of the Preliminary Services 
provided up to that point. The amount that will need to be reimbursed will be determined by the 
circumstances for the cancellation of the project. Any “off-ramp” costs will be divided between 
Portland and Lake Oswego. If the project moves forward, then the cost of the Preliminary Services 
will be rolled into the overall project cost. 

Staff is also asking for the authorization to spend an additional $1.4 million in consulting services to 
review EPCOR deliverables under the PSA. This equates to approximately $100,000 per month over 
the course of the PSA. Similar to the PSA costs, if the project goes forward, it will be rolled into the 
overall project cost (and thus reimbursed to the City at the close of financing); if an off-ramp is 
taken, Portland will pay 50% reimbursement to the City should the project not progress to Phase 2.   

Lastly, the cost of the DEQ and EPA permits will be $72,810 during the PSA period and the WIFIA 
application fee will add an additional $100,000. These costs will be shared with Portland. 

 
RECOMMENDATIONS 
 

1. Select EPCOR as the Project Company. 
 

2. Authorize the City Manager to sign a PSA with EPCOR to begin the first phase of work of the 
DBFOM for a new wastewater treatment plant in the Foothills Area, in lieu of upgrading the 
Tryon Creek Wastewater Treatment Plant.  
 

3. Authorize staff to spend an additional $1.4 million in consulting services for the next 14 
months.   

 
ATTACHMENT 
 

1. Preliminary Services Agreement and Appendices  
 

2. WIFIA Program 
 

3. Council Report from Study Session on April 13, 2021 
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PRELIMINARY SERVICES AGREEMENT 

THIS PRELIMINARY SERVICES AGREEMENT (this “Agreement”) is entered into 
as of May 5, 2021, between City of Lake Oswego, Oregon (the “City”), and EPCOR Foothills Water 
Project Inc., a corporation organized and existing under the laws of the State of Delaware and 
authorized to do business in the State of Oregon (the “Project Company”).   

RECITALS 

The City has determined to develop and implement a new wastewater treatment 
facility using the progressive design-build-finance-operate-maintain project delivery method. 

The Project Company was selected by the City through a competitive selection 
process to perform preliminary services, submit a definitive project submittal with a firm fixed 
price, and to potentially enter into a project agreement to finance, acquire the site of, complete 
the design of, construct, commission, operate and maintain the new facility and decommission 
and potentially demolish and remediate the existing Tryon Creek Wastewater Treatment Plant. 

Under this Agreement, the Project Company will work collaboratively with the City 
to develop the project to an advanced design stage including by providing project planning, 
permitting, design, site investigations, constructability review, cost estimating, obtaining 
committed financing and other professional services as described in this Agreement (the 
“Preliminary Services”), all in anticipation of executing a separate and subsequent project 
agreement. 

The City desires to receive, and the Project Company desires to provide, the 
Preliminary Services under the terms and conditions of this Agreement.   

In consideration of the mutual covenants herein contained, the parties hereto, 
intending to be legally bound, covenant and agree as follows: 
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ARTICLE 1 
 

DEFINITIONS AND INTERPRETATION 

SECTION 1.1. DEFINITIONS.  For the purposes of this Agreement, the following 
words and terms shall have the respective meanings set forth in this Section.   

“Acceptance” means satisfaction by the Project Company of all conditions set 
forth in the Project Agreement, if a Project Agreement is executed by the parties, which must be 
completed in order for the City to be obligated to begin paying the Service Fee. “Acceptance” is 
generally expected to occur when the Project Improvements are complete and shown to be able 
to operate as intended by successful completion of relevant performance testing, as further 
provided for in the Project Agreement.  

“Additional Services” means those services that are in addition to the Basic 
Services, as described in subsection 3.2(B) (Additional Services). 

“Affiliate” means any person directly or indirectly controlling or controlled by 
another person, corporation or other entity under direct or indirect common control with such 
person, corporation or other entity. 

“Affordability Cap” means the maximum dollar amount, in the aggregate and by 
year, that the City will consider in determining whether or not to execute a Project Agreement 
with the Project Company following the completion of the Preliminary Services, as further 
described in Appendix 9 (Affordability Cap).   

“Agreement” means this Preliminary Services Agreement between the City and 
the Project Company, including the Appendices, as the same may be amended or modified from 
time to time in accordance herewith.  

“Agreement Date” means the date this Agreement is fully executed and delivered 
by the parties hereto. 

“Appendix” means any of the Appendices and, as applicable, any attachments 
thereto, that are appended to this Agreement and identified as such in the Table of Contents. 

“Applicable Law” means (1) any federal, State or local law, code, regulation, 
consent order or agreement; (2) any formally adopted and generally applicable rule, requirement, 
determination, standard, policy, implementation schedule or order of any Governmental Body 
having appropriate jurisdiction; (3) any established interpretation of law or regulation utilized by 
an appropriate Governmental Body if such interpretation is documented by such Governmental 
Body and generally applicable; and (4) any Governmental Approval, in each case having the force 
of law and applicable from time to time to: (a) the siting, permitting, design, acquisition, 
construction, equipping, start-up, testing, operation, maintenance, repair, replacement or 
management of wastewater treatment facilities, including the facilities contemplated by the 
Project; (b) the conveyance, treatment, storage or supply of Influent; (c) the air emissions 
therefrom; (d) the transfer, handling, transportation or disposal of Residuals; and (e) any law 
pertaining to wastewater treatment, health, safety, fire, environmental protection and building 
codes applicable to the Project. 

“Basic Services” means the services required to be performed by the Project 
Company under this Agreement, including professional engineering, planning, environmental 
permitting, cost estimating, site investigation and acquisition, financing plan development, 
obtaining committed financing, constructability review, O&M Plan development and other 
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professional services required in connection with the development of the Project, as more 
particularly described in Appendix 1 (Scope of Basic Services). 

“Basis of Design Report” or “BODR” has the meaning set forth in Appendix 1 
(Scope of Basic Services). 

“Breakage Fee” means the amount payable to the Project Company by the City 
in the event of a termination of this Agreement or if the City exercises its off-ramp option, as 
such amount is calculated in accordance with Appendix 2 (Compensation). 

“Business Day” means a day other than a Saturday, Sunday or an official City 
holiday. 

“Capital Charge Component” means the component of the Service Fee in any 
given year that would be paid by the City to the Project Company pursuant to the Project 
Agreement, if a Project Agreement is executed by the parties, representing the cost of the 
Preliminary Services, Facility Site acquisition, the Design-Build Price and the financing thereof. 

“Change in Law” means any of the following acts, events or circumstances to the 
extent that compliance with the change materially expands the scope, interferes with, delays or 
increases the cost of performing the Preliminary Services: 

(1) the adoption, amendment, promulgation, issuance, modification, 
repeal or written change in any Applicable Law (other than a tax law), or the 
administrative or judicial interpretation thereof, on or after the Agreement Date, 
unless such Applicable Law was on or prior to the Agreement Date duly adopted, 
promulgated, issued or otherwise officially modified or changed in interpretation, 
in each case in final form, to become effective without any further action by any 
Governmental Body; 

(2) the order or judgment of any Governmental Body issued on or after 
the Agreement Date enforcing any Change in Law described in subsection (1) of 
this definition to the extent such order or judgment is not the result of intentional 
or negligent action, error or omission or lack of reasonable diligence of the Project 
Company; or 

(3) the denial of an application for, a delay in the review, issuance or 
renewal of, or the suspension, termination or interruption of any Governmental 
Approvals, or the imposition of a term, condition or requirement on or after the 
Agreement Date in connection with the issuance, renewal or failure of issuance or 
renewal of, any Governmental Approval to the extent that such occurrence is not 
the result of intentional or negligent action, error or omission or a lack of 
reasonable diligence of the Project Company. 

“City” means the City of Lake Oswego, Oregon. 

“City Council” means the City Council of the City of Lake Oswego, Oregon. 

“City Indemnitee” has the meaning set forth in Section 6.2 (Indemnification by 
the Project Company). 

“City Project Representative” has the meaning set forth in subsection 3.9 (City 
Project Representative). 
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“Contract Administration Memorandum” has the meaning set forth in Section 
8.2 (Contract Administration). 

“Contract Standards” means the standards, terms, conditions methods, 
techniques and practices imposed or required by: 

(1) Applicable Law;  

(2) Appendix 1 (Scope of Basic Services); 

(3) any requirement imposed by the Required Insurance; 

(4) the Standard of Care; or 

(5) the Minimum Design and Construction Requirements. 

“Decommissioning Work” means the work necessary to take the TCWTP out of 
service and to preserve the TCWTP and its site safely and securely prior to its demolition.  

“Demolition Work” means the work necessary to level the TCWTP, to remediate 
the site and extract and remove tanks, which work may or may not be included in the Project 
Services at the option of the City. 

“Definitive Project Submittal” means the submittal required to be made by the 
Project Company regarding pricing, technical and commercial information pursuant to this 
Agreement as described in Section 3.13 (Definitive Project Submittal) and Task 4 (Definitive 
Project Submittal) of Appendix 1 (Scope of Basic Services).  

“Deliverable Material” means all documents, reports, studies, design drawings, 
plans, estimates, surveys, computer programs, warranties, manuals, submittals, licenses and 
other documents and materials required to be delivered by the Project Company to the City 
pursuant to this Agreement, including the Basis of Design Report, 30% submittal package, 60% 
submittal package, the Technical Specifications, the Definitive Project Submittal, the Technical 
Deliverable Material, the O&M Plan the plan of finance, each as described in Appendix 1 (Scope 
of Basic Services). 

“DEQ” means the Oregon Department of Environmental Quality, or its successor 
agency.  

“Design-Build” means a project delivery process in which both the design and 
construction of a project are procured from a single entity. 

“Design-Build Price” means the fixed lump sum price for the Design-Build Work 
that is established in the Definitive Project Submittal and subsequently negotiated by the parties.  

“Design-Build Subcontractor” means the entity with whom the Project Company 
enters into a Subcontract to perform the Design-Build Work. 

“Design-Build Subcontractor Fee” means the Design-Build Subcontractor’s 
mark-up of 15% for profit, risk and overhead on the Design-Build Work, as established in the 
Project Company’s Proposal and negotiated by the parties prior to the Agreement Date, which 
will be reflected in the Definitive Project Submittal, and ultimately, the Service Fee pursuant to 
the Project Agreement. 
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“Design-Build Work” means the work relating to the design, permitting, 
construction, commissioning and acceptance testing of the Project (including the 
Decommissioning Work and potentially the Demolition Work) to be performed by the Project 
Company pursuant to the terms of the Project Agreement. 

“Effluent” means wastewater Influent after the Influent is treated at the New 
Wastewater Treatment Facility. 

“Effluent Conveyance Facilities Improvements” means the pipes and other 
equipment necessary to carry Effluent from the New Wastewater Treatment Facility to the 
Existing Outfall Facility which are expected to be designed and constructed by the Project 
Company. 

“Effluent Conveyance Site” means the site on which the Effluent Conveyance 
Facilities will be located. 

“Engineer-of-Record” means the Project Company’s licensed professional 
engineer registered in the State, who shall have responsibility for the performance of the Project 
Company with respect to its design and engineering obligations under this Agreement.  

“Facility Site” means one or more of the parcels of real property on which the 
above-ground and below-ground structures and equipment constituting the New Wastewater 
Treatment Facility are expected to be located.   

“Fees and Costs” means fees and expenses of employees, attorneys, architects, 
engineers, expert witnesses, contractors, consultants and other persons, and costs of 
transcripts, printing of briefs and records on appeal, copying and other reimbursed expenses, 
and expenses incurred in connection with investigating, preparing for, defending or otherwise 
responding to any Legal Proceeding. 

“Force Majeure Event” means naturally occurring events, including unusually 
severe and abnormal climactic conditions (as compared with the five-year average weather 
statistics compiled by the United States National Oceanic and Atmospheric Administration for 
the time of year and locality of the Project Site), landslides, underground movement, 
earthquakes, fires, tornadoes, hurricanes, floods, lightning, epidemics, pandemics (other than 
COVID-19, except to the extent conditions relating to COVID-19 materially deteriorate from the 
conditions that existed on February 10, 2021) and other acts of God. 

“Governmental Approvals” means all orders of approval, permits, licenses, 
authorizations, consents, certifications, exemptions, rulings, entitlements and approvals issued 
by a Governmental Body of whatever kind and however described which are required under 
Applicable Law to be obtained or maintained by any person with respect to the Project. 

“Governmental Body” means any federal, State, regional or local legislative, 
executive, judicial or other governmental board, agency, authority, commission, administration, 
court or other body, or any official thereof having jurisdiction. 

“Influent” means any untreated wastewater conveyed to the New Wastewater 
Treatment Facility for treatment. 

“Legal Proceeding” means every claim, action, suit, litigation, arbitration, 
administrative proceeding, and other legal or equitable proceeding related to this Agreement or 
the performances of the parties hereunder, and all appeals therefrom. 
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“Loss-and-Expense” means, and is limited to, any and all loss, demand, liability, 
forfeiture, obligation, damage, settlement payment, fine, penalty, judgment, deposit, charge, tax, 
cost or expense relating to third-party claims, including all Fees and Costs. 

“MGD” means million gallons per day. 

“Minimum Design and Construction Requirements” means the City’s 
minimum design and construction requirements for the Project, as set forth in Attachment 1A 
(Minimum Design and Construction Requirements) of Appendix 1 (Scope of Basic Services). 

“New Wastewater Treatment Facility” means the wastewater treatment facility 
which is expected to be designed, constructed, financed, operated and maintained by the Project 
Company under the Project Agreement. 

“NPDES” means the National Pollutant Discharge Elimination System. 

“O&M Plan” has the meaning set forth in Appendix 1 (Scope of Basic Services). 

“Operation Services” means all services relating to the operation, maintenance 
(including all major maintenance, repair and replacement) and Residuals management for the 
New Wastewater Treatment Facility. 

“Operations Charge Component” means the charge to be included in the Service 
Fee in any given year for Operation Services. 

“Operations Subcontractor” means the entity which will be primarily 
responsible to the Project Company for performing the Operation Services. 

“Operations Subcontractor Fee” means the Operations Subcontractor’s mark-
up of 10% for profit, risk and overhead on the Operations Services, as established in the Project 
Company’s Proposal and negotiated by the parties prior to the Agreement Date, which will be 
reflected in the Definitive Project Submittal, and ultimately, the Service Fee pursuant to the 
Project Agreement. 

“Outfall Improvements” means improvements that may be required to the 
TCWTP Outfall, if any. 

“Outfall Site” means the site on which the TCWTP Outfall is located.  

“Preliminary Services” means the Basic Services and Additional Services. 

“Preliminary Services Fee” means $6,975,225, the amount representing the 
cost of the Preliminary Services (and any associated financing costs of the Preliminary Services) 
(1) to be included in the calculation of the Service Fee to be paid by the City to the Company 
pursuant to the Project Agreement, if the parties execute a Project Agreement; or (2) to be the 
basis of the payment of the Breakage Fee in the event the parties do not execute the Project 
Agreement, as such amount may be adjusted in accordance with the terms of this Agreement. 

“Project” means the Project Improvements, and includes the performance of the 
Project Services relating thereto. 

“Project Agreement” means the agreement to be entered into between the City 
and the Project Company following completion of the Preliminary Services and submission of the 
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Definitive Project Submittal by the Project Company, for the performance of the Project Services, 
should the parties agree to the terms thereof. 

“Project Agreement Date” has the meaning set forth in subsection 3.14(A) 
(Negotiation and Execution of the Project Agreement). 

“Project Agreement Term Sheet” means the term sheet set forth in Appendix 7 
(Project Agreement Term Sheet) hereto that sets forth the material terms which are anticipated 
to form the basis of the Project Agreement. 

“Project Company” means EPCOR Foothills Water Project Inc., a corporation 
organized and existing under the laws of the State of Delaware and authorized to do business in 
the State. 

“Project Company Fault” means any breach (including the untruth or breach of 
any representation or warranty herein set forth), failure, non-performance or non-compliance by 
the Project Company with respect to its obligations and responsibilities under this Agreement. 

“Project Company Project Manager” has the meaning set forth in subsection 
3.8(A) (Project Company Representatives). 

“Project Company Project Representative” has the meaning set forth in 
subsection 3.8(A) (Project Company Representatives). 

“Project Improvements” means the New Wastewater Treatment Facility, the 
Effluent Conveyance Facilities Improvements, the Outfall Improvements and, potentially, an on-
site Residuals processing facility.   

“Project Schedule” means the project schedule to be progressively prepared and 
updated by the Project Company and included in the Definitive Project Submittal pursuant to 
the requirements set forth in Appendix 1 (Scope of Basic Services). 

“Project Services” means (1) the financing, Facility Site acquisition, design-
completion, permitting completion, construction, commissioning, acceptance testing, operation, 
maintenance and management (including Residuals management) services for the New 
Wastewater Treatment Facility; and (2) the Decommissioning Work and, potentially the 
Demolition Work, for the TCWTP (including all ancillary work relating to items (1) and (2) of this 
definition) that will be required to be performed by the Project Company pursuant to the Project 
Agreement. 

“Project Site” means the Facility Site, the Effluent Conveyance Site, and the 
Outfall Site. 

“Proposal” means the proposal submitted by the Project Company in response to 
the RFP.  

“Relief Event” means  

(1) a Change in Law;  

(2) a Force Majeure Event;  
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(3) unreasonable delays by a Governmental Body in issuing any required 
Governmental Approval;  

(4) property access rights for the Project Company at the Project Site being 
denied;  

(5) pre-existing Project Site conditions that the Project Company could not 
have reasonably been aware of based upon information in the “Virtual Data Room” 
established pursuant to the RFP, other publicly available information and the physical 
observations proposers were allowed to make pursuant to the RFP; or  

(6) action or inaction by the City that is materially inconsistent with the 
Preliminary Services including its failure to comply with the review periods set forth in 
Appendix 3 (Work Schedule); 

that are not caused by the Project Company’s breach of this Agreement or willful or negligent 
act, error or omission, or failure to act in accordance with the Standard of Care, including the 
duty to mitigate and promptly notify the City upon becoming aware of a Relief Event’s occurrence.   

“Required Insurance” has the meaning set forth in Appendix 4 (Required 
Insurance). 

“Residuals” means any semi-solid or solid material resulting from the treatment 
of Influent which requires disposal as waste material. 

“Return-on-Equity” the Project Company’s equity return of 16.78%, as set forth 
on Proposal Form 10 of the Project Company’s Proposal reflecting the blended equity internal 
rate of return, calculated on an after-tax basis at the level of the Project Company, assuming a 
90%/10% debt/equity capital structure and a risk-free rate of 1.5% (in real terms) or the Project 
Company’s equity return of 10.54%, as set forth in Section D-7.1 of its Price Proposal, reflecting 
a 80%/20% debt/ equity capital structure.  The relevant Return-on-Equity shall be reflected in 
the Definitive Project Submittal, and ultimately, the Service Fee pursuant to the Project 
Agreement. 

“RFQ” means the Request for Qualifications to Provide a Public-Private-
Partnership to Design-Build-Finance-Operate-Maintain (DBFOM) a Replacement Wastewater 
Treatment Plant, as issued by the City on February 15, 2019.  

“RFP” means the Request for Proposals for a Public-Private Partnership to 
Design-Build-Finance-Operate-Maintain a New Wastewater Treatment Facility, as issued by the 
City on October 16, 2020. 

“Scheduled Acceptance Date” means the date by which Acceptance must be 
achieved by the Project Company pursuant to the terms and conditions of the Project Agreement.  

“Service Fee” means the fee to be paid by the City to the Project Company 
following Acceptance of the New Wastewater Treatment Facility as compensation for the Project 
Services and Preliminary Services should the parties execute a Project Agreement. 

“Standard of Care” has the meaning set forth in subsection 3.6(A) (Standard of 
Care). 

“State” means the State of Oregon. 
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“Subcontract” means an agreement or purchase order by the Project Company, 
or a Subcontractor to the Project Company, as applicable. 

“Subcontractor” means any person (other than employees of the Project 
Company) employed or engaged by the Project Company or any person directly or indirectly in 
privity with the Project Company (including all subcontractors and every sub-subcontractor of 
whatever tier) for any portion of the performance of the Preliminary Services, whether for the 
furnishing of labor, materials, equipment, supplies, services or otherwise. 

“Task” means each of the tasks set forth in Appendix 1 (Scope of Basic Services) 
and identified as Tasks 1 through 4. 

“TCWTP” means the existing Tryon Creek Wastewater Treatment Plant owned 
and operated by the City of Portland.   

“TCWTP Outfall” means the outfall for the TCWTP. 

“Technical Deliverable Material” has the meaning set forth in Task 1 (Initial 
Development and BODR Submittal Package) of Appendix 1 (Scope of Basic Services). 

“Technical Specifications” means the design, drawings and specifications for 
the Project, developed by the Project Company as part of the Preliminary Services, which will 
form the basis and minimum requirements of the remaining design work to be performed 
pursuant to the Project Agreement. 

“Term” means the period from the Agreement Date to the completion of the 
Preliminary Services, unless earlier terminated in accordance herewith. 

“Work Schedule” means the schedule for the completion of each Task of the 
Preliminary Services, as set forth in Appendix 3 (Work Schedule).  

SECTION 1.2. INTERPRETATION.  In this Agreement, unless the context 
otherwise requires: 

(A) References Hereto.  The terms “hereby”, “hereof”, “herein”, “hereunder” 
and any similar terms refer to this Agreement, and the term “hereafter” means after the date of 
execution and delivery of this Agreement. 

(B) References to Including.  The words “include,” “includes” and “including” 
are to be construed as meaning “include without limitation,” “includes without limitation” and 
“including without limitation,” respectively. 

(C) References to Documents and Standards.  Each reference to an agreement, 
document, standard, principle or other instrument includes a reference to that agreement, 
document, standard, principle or instrument as amended, supplemented, substituted, novated 
or assigned. 

(D) References to Days and Time of Day.  All references to days herein are 
references to calendar days, unless otherwise indicated, such as by reference to Business Days.  
If the time for doing an act falls or expires on a day that is not a Business Day, the time for doing 
such act shall be extended to the next Business Day.  Each reference to time of day is a reference 
to Pacific Standard time or Pacific Daylight Saving time, as the case may be. 
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(E) Plurality.  Words importing the singular number mean and include the 
plural number and vice versa. 

(F) Persons.  Words importing persons include firms, companies, 
associations, general partnerships, limited partnerships, trusts, business trusts, corporations 
and other legal entities, including public bodies, as well as individuals. 

(G) Headings.  The table of contents and any headings preceding the text of 
the Articles, Sections and subsections of this Agreement shall be solely for convenience of 
reference and shall not constitute a part of this Agreement, nor shall they affect its meaning, 
construction or effect. 

(H) Entire Agreement.  This Agreement constitutes the entire agreement 
between the parties hereto with respect to the transactions contemplated herein.  Without 
limiting the generality of the foregoing, this Agreement shall completely and fully supersede all 
other understandings and agreements among the parties with respect to such transactions, 
including those contained in the RFQ, the statement of qualifications of the Project Company 
submitted in response thereto, the RFP, the Proposal of the Project Company submitted in 
response thereto; and any amendments or supplements to any of the foregoing. 

(I) Causing Performance.  A party shall itself perform, or shall cause to be 
performed, subject to any limitations specifically imposed hereby with respect to Subcontractors 
or otherwise, the obligations affirmatively undertaken by such party under this Agreement. 

(J) Party Bearing Cost of Performance.  All obligations undertaken by each 
party hereto shall be performed at the cost of the party undertaking the obligation or 
responsibility, unless the other party has explicitly agreed herein to bear all or a portion of the 
cost either directly or by reimbursement to the other party. 

(K) Counterparts and Delivery by Electronic Mail.  This Agreement may be 
executed in any number of original counterparts.  All such counterparts shall constitute but one 
and the same Agreement.  Any party may deliver an executed copy of this Agreement by electronic 
mail and such counterpart shall be deemed effective upon receipt. 

(L) Severability.  If any clause, provision, subsection, Section or Article of this 
Agreement shall be ruled invalid by any court of competent jurisdiction, the invalidity of any 
such clause, provision, subsection, Section or Article shall not affect any of the remaining 
provisions hereof, and this Agreement shall be construed and enforced as if such invalid portion 
did not exist. 

(M) No Third-Party Rights.  This Agreement is exclusively for the benefit of the 
City and the Project Company and shall not provide any third parties (with the sole exception of 
the rights of any third-party City Indemnitee to the extent provided in Section 6.2 
(Indemnification by the Project Company)) with any remedy, claim, liability, reimbursement, 
cause of action or other rights. 

(N) Approvals.  Except as otherwise specifically provided in this Agreement, all 
approvals, consents and acceptances required to be given or made by any party hereto shall be 
at the sole discretion of the party whose approval, consent or acceptance is required, which shall 
be exercised consistent with the parties’ obligations to act in good faith and not in an arbitrary, 
capricious or unreasonable manner. 
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(O) Governing Law.  This Agreement shall be governed by and construed in 
accordance with the applicable laws of the State of Oregon without regard to the choice of law 
provisions thereof. 

(P) Drafting Responsibility.  The parties waive the application of any rule of 
law which otherwise would be applicable in connection with the construction of this Agreement 
to the effect that ambiguous or conflicting terms or provisions should be construed against the 
party who (or whose counsel) prepared the executed Agreement or any earlier draft of the same. 

(Q) City Discretion.  The City may exercise its rights under subsections 5.2(A) 
(Termination for Convenience), 5.2(C) (Termination for Relief Events) and 5.2(D) (City Off-Ramp 
Right) in its sole and absolute discretion.  For purposes of clarification, it shall not constitute 
bad faith for the City to exercise its right to terminate this Agreement pursuant to subsections 
5.2(A) (Termination for Convenience), 5.2(C) (Termination for Relief Events) or 5.2(D) (City Off-
Ramp Right). 

(R) Defined Terms.  The definitions set forth in Section 1.1 (Definitions) shall 
control in the event of any conflict with any definitions used in the recitals hereto. 



 

12 
3444507.23 043463  CTR 

ARTICLE 2 
 

REPRESENTATIONS AND WARRANTIES 

SECTION 2.1. REPRESENTATIONS AND WARRANTIES OF THE PROJECT 
COMPANY.  The Project Company hereby represents and warrants that: 

(A) Existence and Powers.  The Project Company is a corporation duly 
organized, validly existing and in good standing under the laws of the State of Delaware and has 
authority to do business in the State and in any other state in which it conducts its activities, 
with the full legal right, power and authority to enter into and perform its obligations under this 
Agreement. 

(B) Due Authorization and Binding Obligation.  This Agreement has been duly 
authorized, executed and delivered by all necessary corporate action of the Project Company and 
constitutes the legal, valid and binding obligation of the Project Company, enforceable against 
the Project Company in accordance with its terms, except to the extent that its enforceability 
may be limited by bankruptcy, insolvency or other similar laws affecting creditors’ rights from 
time to time in effect and equitable principles of general application. 

(C) Information Supplied by the Project Company.  The information supplied 
and representations and warranties made by the Project Company in all submittals made to the 
City with respect to the Project Company (and to the best of its knowledge after due inquiry, all 
information supplied in such submittals with respect to any Subcontractor) are true, correct and 
complete in all material respects. 
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ARTICLE 3 
 

PERFORMANCE OF THE PRELIMINARY SERVICES 

SECTION 3.1. SCOPE OF BASIC SERVICES. 

(A) Generally.  The Project Company shall render and perform the Basic 
Services to and for the City in accordance with Appendix 1 (Scope of Basic Services) and the 
terms and conditions of this Agreement.  The Project Company’s responsibility to perform the 
Basic Services shall include the employment of or the subcontracting for all necessary 
professionals, technicians and engineers, properly qualified, licensed and skilled in the various 
aspects of the Basic Services, and the performance of all services reasonably inferable from the 
Basic Services.  The Project Company acknowledges and agrees that no Additional Services or 
additional compensation will be established as a result of the Project Company’s inability to 
reasonably infer the services necessary to complete the Basic Services or submit a Definitive 
Project Submittal.  

(B) Order of Basic Services Tasks.  The Project Company acknowledges that 
the Basic Services are segregated into discrete Tasks associated with the advancement of the 
Basic Services, and each Task is expected to be completed before proceeding to the next Task.  
Before proceeding with any Task, the Project Company shall confirm in writing, with the City 
Project Representative, that the City agrees with the Project Company’s determination that any 
earlier Task has been completed and that the City does not wish to suspend the Preliminary 
Services, as further described in Section 3.4(A) (Suspension and Delay).  As further described in 
Section 2.2(F) of Appendix 2 (Compensation), until the Project Company has completed a Task, 
as determined by the City Project Representative pursuant to this subsection, the Project 
Company shall not be entitled to any compensation for work performed for any subsequent Task. 

SECTION 3.2. CHANGES TO THE SCOPE OF SERVICES. 

(A) Generally.  The City shall have the right to make changes to the scope of 
the Basic Services set forth in Appendix 1 (Scope of Basic Services) at any time and for any 
reason, in its sole and absolute discretion, by written notice to the Project Company, subject to 
the terms and conditions of this Section.  Changes to the scope of the Basic Services may be 
made by the City to account for a Relief Event or any other reason determined by the City. 

(B) Additional Services.  The Project Company shall be entitled to a negotiated 
equitable adjustment to the Preliminary Services Fee and the Work Schedule in the event of any 
expansion of the scope of the Basic Services pursuant to this Section (the “Additional Services”).  
Any expansion of the scope of the Basic Services under this subsection and the corresponding 
adjustment to the Preliminary Services Fee and the Work Schedule shall be reflected in an 
amendment to this Agreement.  The Project Company shall not be entitled to compensation for 
any Additional Services beyond the scope of the Basic Services unless, prior to the performance 
of any such Additional Services, the Project Company shall have received express written 
authorization from the City to perform the Additional Services.  In the absence of any change to 
the scope of the Basic Services memorialized in an amendment to this Agreement, the Project 
Company shall have no obligation to perform work outside the scope of the Basic Services. 

(C) Additional Services Resulting From Delay.  Extra costs resulting from 
delays caused solely by an expansion of the scope of Preliminary Services shall be deemed to be 
costs resulting from Additional Services, provided the Project Company demonstrates that the 
extra costs claimed (1) resulted from time or expenses actually incurred in performing the 
expanded scope of Preliminary Services, (2) were incurred by Project Company as a direct result 
of such delay, and (3) are documented to the City’s satisfaction.   
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(D) Exclusions from Additional Services.  Additional Services shall not include 
work or services necessary because of the Project Company’s errors, omissions or conflicts of 
any type in the Project Company’s plans, specifications, drawings and reports.  All such services 
shall be performed at no additional cost to City, including any required corrections or revisions 
to reports, plans or specifications that are a result of any errors or omissions by the Project 
Company.   

(E) Changes that Reduce the Scope of the Preliminary Services.  The City shall 
have the right to reduce the scope of the Preliminary Services at any time by written notice to 
the Project Company; provided, however, that the City shall have no right to reduce the scope of 
any Preliminary Services that the City has previously authorized the Project Company to 
commence and that the Project Company has already commenced.  Changes to the Preliminary 
Services that reduce the scope of the Preliminary Services shall be effective upon the delivery of 
the written notice by the City pursuant to this subsection.  Any reduction in the scope of the 
Preliminary Services shall result in an appropriate reduction in the Preliminary Services Fee, as 
well as adjustment to the Work Schedule, which shall be reflected in a Contract Administration 
Memorandum. 

SECTION 3.3. WORK SCHEDULE.  The Work Schedule is set forth in Appendix 3 
(Work Schedule).  Time is of the essence in the performance of the Project Company’s duties 
under this Agreement.  The Project Company shall complete the various Tasks under this 
Agreement in strict accordance with the Work Schedule.  The Project Company acknowledges 
and agrees that any delays in the Project Company’s completion of its Preliminary Services under 
this Agreement or performance beyond the number of days agreed to herein for completion of a 
Task of the Preliminary Services, will cause injury and damage to the City.  

SECTION 3.4. CHANGES TO THE WORK SCHEDULE. 

(A) Suspension and Delay.  The City may elect to suspend the Project 
Company's efforts for any reason and, in such event, (i) the Work Schedule shall be adjusted for 
the period of suspension as appropriate to complete the required Preliminary Services and (ii) 
the total time expended by the Project Company up to the time of suspension will be charged 
against the total allowable time in the same manner as if no suspension had occurred.  If the 
City suspends the Project Company’s efforts for more than 45 days other than due to Project 
Company Fault or delay by a Governmental Body, the Project Company shall have the right to 
request an equitable adjustment to the Preliminary Services Fee. If the City suspends the Project 
Company’s efforts for more than 120 days other than due to Project Company Fault or delay by 
a Governmental Body, the Project Company shall have the right to initiate termination as 
provided in subsection 5.3(B) (Termination for Extended Suspension or Delay). 

(B) Relief Events.  Should the Project Company’s performance of a critical 
activity be materially delayed by a Relief Event and the delay caused by the Relief Event could 
not have been avoided or mitigated by the Project Company by any reasonable method or action 
(consistent with the Standard of Care), the Project Company shall be entitled to an extension of 
the time in which to complete such activity as well as any other activities that are adversely 
affected by the Relief Event.  The Project Company shall not be entitled to any increase in the 
Preliminary Services Fee as a result of a Relief Event, except when a Relief Event causes Project 
conditions to change such that the Project Company’s activities completed at the time of the 
Relief Event must be revised.  In such event, the City and the Project Company shall negotiate 
reasonable additional schedule and compensation only for activities required by the Project 
Company to complete the changes attributable solely due to the Relief Event.  The extension of 
time for a Relief Event shall be a period equal to the time lost by reason of the delay, provided 
the Project Company has taken all reasonable steps to proceed with the performance of the 
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Agreement and has provided the City with written notice of the delay and any corrective action 
taken to mitigate the delay.  Relief Events shall not include delay by a Governmental Body to 
issue a Governmental Approval if such delays are the result of late, inadequate or incomplete 
filings or requests of the Project Company.  Within 30 days from the occurrence of any Relief 
Event, should the Project Company seek an extension of its guaranteed schedule, the Project 
Company shall give written notice thereof to the City stating the reason for such extension and 
the actual time necessitated thereby or such claim shall be deemed to have been conclusively 
waived. 

(C) Payment for Hindrance or Delay.  Except as provided in subsection (A) 
(Suspension and Delay) and subsection (B) (Relief Events) of this Section, the Project Company 
shall not be entitled to any payment, compensation or damages in any manner whatsoever for 
any hindrance or delay from any cause in the commencement or progress of the Preliminary 
Services, whether such hindrance or delay be avoidable or unavoidable.  

SECTION 3.5. RESPONSIBILITY FOR PERFORMANCE. 

(A) Reliance.  The Project Company acknowledges and agrees that the City is 
entering into this Agreement in reliance on the Project Company’s expertise with respect to the 
Preliminary Services. 

(B) Responsibility for Employees, Agents and Subcontractors.  All obligations 
of the Project Company under this Agreement shall be performed by employees, agents or 
Subcontractors (subject to the limitations set forth in Section 3.10 (Subcontractors)) of the 
Project Company who are experienced and skilled in their business or profession and in 
accordance with the standards of their business or profession and the requirements of this 
Agreement.  The Project Company shall be fully responsible, in accordance with the terms and 
conditions of this Agreement, for all Preliminary Services performed by its employees, agents or 
Subcontractors to the Standard of Care. 

(C) Completeness and Accuracy of Deliverable Material.  Notwithstanding 
anything in this Agreement to the contrary, the Project Company shall be fully responsible for 
the completeness and accuracy of all Deliverable Material. In no event shall the City be 
responsible for discovering deficiencies in any Deliverable Material.  The Project Company shall 
correct any deficiencies in the Deliverable Material at its sole cost and expense and without any 
changes to the Preliminary Services Fee or Work Schedule.  All design and engineering 
Deliverable Material submitted for final acceptance and approval by the City or for issuance of a 
Governmental Approval shall be dated, signed and sealed by the Engineer-of-Record.  Any partial 
submittal of Deliverable Material shall bear an appropriate notice that such submittal is a partial 
submittal only.  

SECTION 3.6. STANDARD OF CARE. 

(A) Standard of Care.  In performing the Preliminary Services, the Project 
Company shall use the degree of skill, care and diligence applicable to project developers, design-
builders, professional engineers, constructors, financial advisors, and operation and 
maintenance experts, as applicable, having experience with programs and projects similar in 
scope, function, schedule, budget, quality and complexity to the Project and having 
responsibilities similar to those of the Project Company under this Agreement (the “Standard of 
Care”). 

(B) Failure to Perform in Accordance with the Standard of Care.  The Project 
Company shall be responsible for all actual and direct damages incurred by the City as a result 
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of the failure of the Project Company to properly perform, or cause to be performed by the Design-
Build Subcontractor, the Operations Subcontractor and other Subcontractors, its obligations 
under this Agreement in accordance with the Standard of Care.  The Project Company shall not 
be entitled to any compensation for Preliminary Services not performed in accordance with the 
Standard of Care. 

SECTION 3.7. COMPLIANCE WITH APPLICABLE LAW.  The Project Company 
shall design the Project to meet all requirements of Applicable Law, and shall comply and cause 
its Subcontractors to comply with Applicable Law in the performance of the Preliminary Services.  
Without limiting the generality of the foregoing, the Project Company shall ensure that all persons 
performing Preliminary Services, including all employees, agents and Subcontractors, comply 
with all registration, licensing and certification requirements imposed by any Governmental 
Body. 

SECTION 3.8. PROJECT COMPANY REPRESENTATIVES AND PERSONNEL. 

(A) Project Company Representatives.  The Project Company has designated: 
(1) an individual who shall serve as the Project Company’s principal representative with respect 
to its obligations under this Agreement (the “Project Company Project Representative”); (2) an 
individual who shall have primary responsibility for the performance of the Project Company with 
respect to its overall obligations under this Agreement (the “Project Company Project 
Manager”); (3) a representative of the Design-Build Subcontractor who shall be responsible for 
that firm’s design-build related obligations; (4) a representative of the Operations Subcontractor 
who shall be responsible for that firm’s operation and maintenance related obligations; and (5) 
an Engineer-of-Record). Such individuals are identified in Appendix 6 (Key Personnel and 
Approved Subcontractors).  The Project Company Project Manager shall attend all meetings 
concerning the performance of the Preliminary Services, and shall be responsible for providing 
executive or management expertise and oversight with respect to the performance of the 
Preliminary Services.  If the Project Company formally or informally replaces the any individual 
described in this subsection, absent the City’s request and absent good cause shown (as defined 
in subsection (B) of this Section), a deduction of $50,000 shall be applied to the compensation 
otherwise payable by the City to the Project Company pursuant to Article 4 (Compensation) for 
performance of the Preliminary Services, each time such individual (or City-approved successor) 
is formally or informally replaced by the Project Company.  Any successor individual shall be 
subject to the written approval of the City given in its sole discretion. 

(B) Key Personnel.  The Project Company acknowledges that the identity of the 
key management and supervisory personnel identified by the Project Company and its 
Subcontractors in its Proposal submitted in response to the RFP was a material factor in the 
selection of the Project Company to perform the Preliminary Services.  Such personnel, their 
affiliations and anticipated roles in the performance of the Preliminary Services are set forth in 
Appendix 6 (Key Personnel and Approved Subcontractors).  The Project Company shall utilize 
such personnel to perform the services indicated in Appendix 6 unless such personnel are 
unavailable for good cause shown.  “Good cause shown” shall not include performing services 
on other projects or in other capacities for the Project Company or any of its Affiliates, but shall 
include termination for cause, employee death, disability, retirement or resignation.  In the event 
of any such permissible unavailability, the Project Company shall utilize replacement key 
management and supervisory personnel of equivalent skill, experience and reputation.  Any 
personnel change shall be proposed to the City for its review, consideration and determination 
of compliance with this subsection with reasonable advance notice.  The Project Company shall 
replace any individual at the request of the City, after notice and a reasonable opportunity for 
corrective action, in the event that the City determines in its discretion that an unworkable 
relationship has developed between the City and the individual. 
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SECTION 3.9. CITY PROJECT REPRESENTATIVE.  The City has designated 
Anthony Hooper to administer this Agreement and act as the City representative for the Project 
Company in connection with the Preliminary Services (the “City Project Representative”).  The 
City Project Representative shall have the authority to transmit instructions, receive information 
and interpret and define the City’s policies and decisions pertinent to the performance of the 
Preliminary Services.  The Project Company understands and agrees that the City Project 
Representative has only limited authority with respect to the implementation of this Agreement, 
and cannot bind the City with respect to matters within the purview of the City Council.  Within 
such limitations, the Project Company shall be entitled to rely on the written directions of the 
City Project Representative. 

SECTION 3.10. SUBCONTRACTORS.   

(A) Generally.  The Project Company may use Subcontractors for the 
performance of the Preliminary Services, subject to the restrictions set forth in this Section.  The 
Project Company shall be fully responsible to the City for the performance of all work under this 
Agreement performed by any Subcontractor. 

(B) Approval Required.  The Subcontractors identified in Appendix 6 (Key 
Personnel and Approved Subcontractors) are approved by the City for the performance of the 
specific services identified in Appendix 6, subject to the rights of the City under this Section.  
The Project Company shall retain such Subcontractors to perform such services, unless 
otherwise agreed to in writing by the City.  All other Subcontractors shall be subject to the written 
approval of the City, which approval shall not be unreasonably withheld.  The Project Company 
shall replace any Subcontractor at the request of the City, after notice and a reasonable 
opportunity for corrective action, in the event that the City determines, in its reasonable 
discretion, that an unworkable relationship has developed between the City and the 
Subcontractor. 

SECTION 3.11. COORDINATION WITH THE CITY. 

(A) Meetings and Reports Generally.  The Project Company shall hold periodic 
meetings and conferences with the City, at least monthly, to verify and confirm that the 
development of the Project (1) has the full benefit of the City’s experience and knowledge of 
existing needs and facilities, (2) is consistent with the City’s current policies and standards and 
(3) reflects of the City’s requirements and preferences.  The Project Company shall keep the City 
regularly informed as to the progress of the Preliminary Services through the submittal of 
periodic reports in accordance with the requirements set forth in this Section and Appendix 1 
(Scope of Basic Services). 

(B) Monthly Project Reports.  Project Company shall provide the City with 
monthly written reports, which shall: 

(1) address work performed during the past month, percentage of work 
completion and compliance with the Work Schedule; 

(2) describe Project issues, problems or concerns that the City should 
be made aware of and how the Project Company proposes to address them; 

(3) provide an update of the work planned for the next three months 
(including a list of necessary City actions and dates for actions in order to 
maintain the Project Company’s Work Schedule); 
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(4) present project budget information and indicate amounts incurred 
by Task by the Project Company for the past month and cumulatively to date, as 
further described in Section 4.3(C) (Monthly Statements); 

(5) for conditions or issues that the Project Company believes may 
create a requirement for additional work outside the Basic Services, provide 
information to the City so that the two parties may discuss them and make a 
determination as to whether or not Additional Services are to be provided; 

(6) include a section on work progress on the design and list any 
concerns, actions, changes, and reviews and approvals from the City that the 
Project Company requires; 

(7) indicate any agency or utility requirements and issues that the City 
should be aware of, and request if there are City requirements for interacting with 
outside agencies and utilities or other groups; and 

(8) address any other matter set forth in Section 0.7 (Schedule 
Management) of Appendix 1 (Scope of Basic Services). 

(C) Information Provided by the City.  The City shall make available for the 
Project Company’s use in the performance of the Preliminary Services all existing plans, maps, 
field notes, statistics, computations, and other data in the City’s possession relative to existing 
facilities and to the Project, as requested in writing by the Project Company, at no cost to the 
Project Company.  All such City-provided information is provided to the Project Company for the 
sole purpose of the Project Company’s convenience and for use in relation to the performance of 
the Preliminary Services, may not be relied upon by the Project Company and must be verified 
by the Project Company as provided in subsection (D) of this Section if it is relied upon by the 
Project Company in any manner.  The Project Company shall promptly notify the City in writing 
when it reasonably believes or suspects that information provided by the City is not accurate or 
cannot be checked.  Any and all information provided by the City shall remain the property of 
the City and shall be returned to the City upon written demand by the City to the Project 
Company. 

(D) Required Design Information.  Notwithstanding the provisions of 
subsection (C) of this Section, the Project Company shall be responsible for obtaining and 
verifying all wastewater quality, geotechnical, site conditions, hydraulics and other information 
required as further described in Appendix 1 (Scope of Basic Services) in order to properly design 
the Project Improvements so that it performs in accordance with Applicable Law, and so that it 
is constructed in accordance with Applicable Law and all applicable industry codes and 
standards.  In particular, the Project Company shall independently perform performance testing 
on Influent to confirm its parameters and characteristics for use in designing of the Project 
Improvements, or shall otherwise independently verify such information provided by the City.   

(E) Revisions to Drawings and Specifications.  Notwithstanding anything in 
this Agreement to the contrary, the Project Company shall, at no additional expense to the City, 
provide reasonable minor revisions to any and all drawings and specifications provided to the 
City, whether or not previously reviewed and accepted by the City, as may be required to satisfy 
the Preliminary Services established by this Agreement. It is agreed and understood that the 
scope of each of the Tasks in Appendix 1 (Scope of Basic Services) may require some reasonable 
minor revisions to drawings and specifications provided to the City, as the scope of the Project is 
refined, and that such reasonable minor revisions are included within the existing Basic Services 
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under this Agreement. The Project Company shall make, without additional expense to the City, 
such reasonable minor revisions or corrections to the Deliverable Material as may be required. 

SECTION 3.12. INTENT OF THE PARTIES WITH RESPECT TO THE 
PROJECT AGREEMENT. 

(A) Purpose of this Agreement.  The primary purpose of the City in entering 
into this Agreement is to develop the design, operations plan, financing plan and other aspects 
of the proposed Project on a collaborative basis with the Project Company to a level sufficient to 
allow the parties to establish and confirm all information, terms and conditions necessary for 
the parties to complete negotiations for and to execute the Project Agreement, a term sheet for 
which is set forth as Appendix 7 (Project Agreement Term Sheet).  Such information, terms and 
conditions shall be developed through the performance of the Basic Services by the Project 
Company in conjunction with the City and the City Project Representative, and shall include, 
but not be limited to, the following:  

(1) the Project Schedule for completing the Project Improvements, including 
the scheduled acceptance date on which the Project is expected to be operational;  

(2) the Technical Specifications of the Project Improvements;  

(3) the acceptance standards for the Project Improvements; 

(4) the operations period performance guarantees for the Project;  

(5) the required Governmental Approvals for the Project (including 
Governmental Approval application submittal dates and assumed Governmental approval 
issuance dates);  

(6) a draft transition plan from the TCWTP to the Project; 

(7) a draft O&M Plan including a major maintenance, repair and replacement 
plan and a Residuals management plan; 

(8) a final plan of finance; 

(9) the annual Service Fee (and the components thereof, including the Capital 
Charge Component (based upon a committed financing) and Operations Charge 
Component) for each year of the Project Agreement; 

(10) the Demolition Work, if the City elects to include it in the Project 
Agreement; 

(11) the on-site Residuals processing facility, if the City elects to include it in 
the Project Agreement; and 

(12) all other information necessary to complete the Project Agreement. 

(B) Cost of Negotiations.  The City shall compensate the Project Company in 
the manner set forth in Article 4 (Compensation) for the performance of the Tasks constituting 
the Basic Services.  The Basic Services do not include negotiating the Project Agreement, and the 
Preliminary Services Fee does not include compensation for the costs and expenses of negotiating 
the Project Agreement.  The Project Company shall bear all of its own costs and expenses of 
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negotiating the Project Agreement, whether concurrently with or upon completion of the 
performance of the Basic Services. 

(C) Assumption of Risk of Design Liability Under the Project Agreement.  The 
Project Company acknowledges and agrees that under the Project Agreement, if and when 
executed by the parties in accordance with this Section, the Project Company will have the sole 
and exclusive responsibility and liability for the design, construction and performance of the 
Project Improvements.  Accordingly, the Project Company shall have the right and the 
responsibility to perform the Preliminary Services under this Agreement in a manner that would 
permit a Design-Build contractor, acting reasonably and having the experience and qualifications 
required to successfully undertake the design and construction of a project similar in scale and 
complexity to the Project, to assume such responsibility and liability.  In particular, the Project 
Company shall not propose or agree to any element of the Minimum Design and Construction 
Requirements, Technical Specifications or Technical Deliverable Material or other work product 
to be incorporated in the Project Agreement that would, in its reasonable judgment, be 
inconsistent with the assumption of such responsibility and liability.   

(D) Assumption of Risk of Differing Site Conditions and TCWTP Outfall 
Conditions Under the Project Agreement.  The Project Company acknowledges and agrees that 
under the Project Agreement, if and when executed by the parties in accordance with this 
Section, the Project Company will have the exclusive responsibility and liability for any physical 
conditions or subsurface conditions at the Project Site and the “as-is” condition of the TCWTP 
Outfall; provided, however, that with respect to the TCWTP Outfall, the Project Company may be 
entitled to Uncontrollable Circumstance relief as provided in the Project Agreement to the extent 
(i) the condition of the TCWTP Outfall has materially changed from the condition of such outfall 
as of the date that it completed Task 1 set forth in Appendix 1 (Scope of Basic Services), and (ii) 
such change in condition is a result of a Force Majeure Event (which shall not include aging of 
pipes, structures or equipment) or a third party’s work activity undertaken in the vicinity of the 
TCWTP Outfall.  Accordingly, the Project Company is being compensated hereunder for 
performing, as part of the Basic Services, a comprehensive review of the Project Site and TCWTP 
Outfall in accordance with Task 1 (Initial Development and BODR Submittal Package) as set 
forth in Appendix 1 (Scope of Basic Services), and the Project Company acknowledges and agrees 
that such Basic Services will be performed by the Project Company with a view towards assuming 
the liability for such risks, and that the Project Company shall assume all such risks if and when 
the Project Agreement is executed by the parties in accordance with this Section. 

SECTION 3.13. DEFINITIVE PROJECT SUBMITTAL. 

(A) Preliminary Services and Definitive Project Submittal.  As part of the 
Preliminary Services, the Project Company is obligated to develop the design, O&M Plan and plan 
of finance of the New Wastewater Treatment Facility to a level sufficient to make the Definitive 
Project Submittal, as further described in Task 4 (Definitive Project Submittal) of Appendix 1 
(Scope of Basic Services), and obtain committed financing.  The Definitive Project Submittal shall 
include and be based upon the Technical Specifications and other Technical Deliverable Material, 
the Minimum Design and Construction Requirements, acceptance standards, performance 
guarantees, O&M Plan, plan of finance and all other information, analysis, findings and reports 
developed by the Project Company during the performance of the Preliminary Services.  

(B) Definitive Project Submittal Pricing.  The proposed Capital Charge 
Component and proposed Operations Charge Component included in the Definitive Project 
Submittal and the other elements of the Definitive Project Submittal shall be based upon the risk 
allocation established by the Project Agreement and the proposed annual Service Fee for each 
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year of the 30 year operation term of the Project Agreement shall be equal to or below the 
corresponding annual amount established in the Affordability Cap. 

(C) Preliminary Services Fee, Design-Build Subcontractor Fee, Return-on-
Equity and Operations Subcontractor Fee.  The parties acknowledge and agree that with respect 
to the development of the Capital Charge Component and the Operations Charge Component, 
the Preliminary Services Fee, Design-Build Subcontractor Fee, Return-on-Equity and Operations 
Subcontractor Fee were proposed by the Project Company as part of the Proposal and negotiated 
by the parties prior to the Agreement Date, shall be incorporated into the Definitive Project 
Submittal as finalized prior to the Agreement Date, and shall not be increased through Project 
Agreement negotiations. 

SECTION 3.14. DEFINITIVE PROJECT AGREEMENT. 

(A) Negotiation and Execution of the Project Agreement.  It is the intention of 
the City to distribute a draft Project Agreement to the Project Company in advance of the 
development of the Project Company’s Definitive Project Submittal.  It is also anticipated that the 
parties will fully negotiate the terms of the Project Agreement (subject to agreement on final 
pricing) prior the submission of the Definitive Project Submittal. The City and the Project 
Company acknowledge and agree that each intends to negotiate and enter into a Project 
Agreement based on the negotiated draft Project Agreement, the Definitive Project Submittal and 
the completion of the other Preliminary Services.  The principles for establishing the Capital 
Charge Component, the Operations Charge Component and the annual Service Fee are set forth 
in subsection (B) (Capital Charge Component and Operations Charge Component Negotiating 
Principles) of this Section.  In the event the parties elect to execute the Project Agreement, the 
date of execution and delivery thereof shall constitute the “Project Agreement Date” hereunder.  
The Project Company acknowledges and agrees that any Project Agreement shall be deemed to 
constitute a representation by the Project Company that, to the best of its knowledge based on 
all information available to the Project Company at the time of execution of the Project Agreement, 
subject to the terms and conditions hereof, the Design-Build Work can be completed for the 
Design-Build Price by the Scheduled Acceptance Date and the Operation Services can be 
performed for the Operations Charge Component of the Service Fee, all in accordance with the 
contract standards set forth in the Project Agreement.  The parties acknowledge and agree that 
the Project Agreement will not be effective except upon approval by the City Council and due 
execution and delivery by each of the City and the Project Company. 

(B) Capital Charge Component and Operations Charge Component 
Establishment Principles.  Each party acknowledges that the proposed Capital Charge 
Component and the Operation Maintenance Charge Component of the annual Service Fee to be 
included in the Definitive Project Submittal must take into account the following: 

(1) Capital Charge Component.  The reasonably estimated costs of completing 
the Design-Build Work, including achieving Acceptance in accordance with the terms of 
the Project Agreement, based in part on the proposed Design-Build Subcontractor Fee, 
the requirements set forth in Appendix 1 (Scope of Basic Services) with respect to the 
development of such estimated costs, and the reasonably assumed levels of inflation in 
the cost of commodities, materials, equipment, labor and services.  The Capital Charge 
shall also be based upon the Project Company’s cost of acquiring the Facility Site, the 
Preliminary Service Fee and the costs of financing (based in part on the Return-on-Equity) 
for the Preliminary Services, the Design-Build Work and the Facility Site acquisition. 
Considerations of risk shall be taken into account separately, pursuant to item (4) below;  
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(2) Operations Charge Component.  The reasonably estimated cost of 
performing the Operation Services in accordance with the terms of the draft Project 
Agreement, taking into consideration the proposed Operations Subcontractor Fee.  The 
Operations Charge Component will escalate in accordance with an agreed upon index or 
basket of indices from the date of the execution of the Project Agreement. Considerations 
of risk shall be taken into account, pursuant to item (4) below; 

(3) Affordability Cap.  The Annual Service for each year must be equal to or 
less than the Affordability Cap established for such year; and 

(4) Contingency Considerations.  An amount reasonably attributable to 
indeterminable costs that, considered individually and valued in the aggregate based on 
agreed-upon probability-of-occurrence models adapted specifically to the Project, may be 
incurred should the risks assumed by the Project Company in performing the Project 
Services occur.  Such costs shall be the basis of establishing the Design-Build 
Subcontractor contingency and the Operations Subcontractor contingency in the 
development of the Capital Charge Component and the Operations and Maintenance 
Charge Component.  The risks assumed by the Project Company shall be identified in the 
risk register prepared as part of the Preliminary Services, and include: 

(a) The risks identified as excluded from the definitions of 
“Uncontrollable Circumstances” as such term is to be defined in the draft Project 
Agreement; 

(b) The risk of Subcontractor delay or non-performance; 

(c) Changes in the scope or cost of Design-Build Work that may occur 
as the design is advanced from the level set forth in the Technical Specifications to a fully 
complete level;  

(d) The risk that inflation in the cost of commodities, materials, 
equipment, labor and services necessary for the completion of the Design-Build Work will 
exceed the levels assumed by the parties in establishing the Service Fee under item (1) 
above; 

(e) The risk that it may be necessary to incur additional capital and 
operating expenses in connection with and following commissioning and performance of 
the acceptance tests in order to meet the acceptance standards and achieve Acceptance; 

(f) Any other risk specifically referred to herein as a risk to be borne 
by the Project Company in performing the Design-Build Work; and 

(g) The risk that the costs to maintain, repair and replace the New 
Wastewater Treatment Facility following Acceptance may be greater than assumed by the 
Project Company. 

(5) Optional Project Services.  Certain Project Services may or may not be 
included in the Project Agreement at the City’s discretion, such as Demolition Work and 
a more or less demanding on-site Residuals management solution.  The additional costs 
of such optional Project Services, and any other optional Project Services identified by the 
City, should be clearly severable from the Service Fee in the event the City elects to not 
include any or all optional Project Services in the Project Agreement.   
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(6) Uncontrollable Circumstances.  As costs associated with “Uncontrollable 
Circumstances” (as such term will be defined in the draft Project Agreement) are 
separately compensable, no consideration shall be given to any potential Uncontrollable 
Circumstance cost in negotiating and establishing the annual Service Fee. 

(C) Obligations of the Project Company Relating to the Project Agreement.  In 
connection with a potential Project Agreement, the Project Company shall be obligated (1) to 
make a complete bona-fide Definitive Project Submittal in accordance with this Section and 
Section 3.13 (Definitive Project Submittal), and (2) to negotiate in good faith toward a final Project 
Agreement based on the draft Project Agreement to be provided by the City, if and to the extent 
the City elects pursuant to subsection (E) (No Obligation of the City to Enter into a Project 
Agreement) of this Section to enter into and continue such negotiations.   

(D) Non-Compliant Definitive Project Submittal.  In the event the City believes 
the Definitive Project Submittal does not comply with the requirements of this Agreement, the 
City shall provide written notice to the Project Company of any additions, corrections or revisions 
required to achieve such compliance.  The Project Company, at its cost and expense, and without 
any increase in the Preliminary Services Fee or Breakage Fee, shall promptly take all necessary 
rectification action, making multiple re-submittals if required.  The failure of the Project 
Company to furnish the Preliminary Services and provide the Definitive Project Submittal in 
accordance with the Contract Standards shall be a material breach of this Agreement. 

(E) No Obligation of the City to Enter Into a Project Agreement.  
Notwithstanding the intent of the parties as expressed in subsection (A) (Negotiation and 
Execution of the Project Agreement) of this Section, the City has no obligation whatsoever to 
negotiate with the Project Company to enter into a Project Agreement.  The City, in its discretion, 
may elect not to commence or continue negotiations and not to enter into and execute a Project 
Agreement for any reason.  The Project Company acknowledges and agrees that no failure by the 
City to negotiate or to enter into the Project Agreement shall entitle the Project Company to make 
any claim for damages or compensation (other than a Breakage Fee, as further described in 
Section 4.2 (Compensation to the Project Company for Preliminary Services)) as a result of any 
such failure, and all such claims are hereby waived and released by the Project Company.  The 
Project Company acknowledges and agrees that neither the intent of the parties to negotiate and 
enter into the Project Agreement, nor the conduct or discontinuance of any such negotiations, 
shall be construed to limit or affect the City’s right to terminate this Agreement for its 
convenience at any time as provided in Section 5.2 (City Convenience Termination Rights). 

(F) Elective Continuance of the Project by the Parties on Other Bases.  The 
City may at any time request from the Project Company’s design Subcontractor or Design-Build 
Subcontractor a bona fide proposal to provide professional engineering and other services 
necessary to advance the design of the Project Improvements to the fully complete level so that 
the Project Improvements may be procured and constructed on a design-bid-build or design-
build basis.  The Project Company shall not restrict its design Subcontractor or Design-Build 
Subcontractor from negotiating in good faith to enter into a separate agreement with the City to 
provide such services under the direction of the Engineer-of-Record.  It is the City’s intention 
that the right to request a proposal pursuant to this subsection will only be exercised if the City 
does not believe in good faith that a Project Agreement will be executed with the Project Company.  

(G) Elective Continuance of the Project by the City with Other Contractors; 
Project Documents.  The City shall have the right at any time in its discretion to proceed to 
develop and implement the Project with other contractors and service providers, whether during 
the performance of the Preliminary Services, upon termination of this Agreement or upon any 
failure of the parties to execute a Project Agreement.  The City shall have the further right in 
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connection therewith and with any City self-performed activities with respect to the Project, 
based on its ownership of the Deliverable Material as provided in 7.2 (Ownership and Use of 
Deliverable Material) to use any Deliverable Material in any manner it chooses to complete the 
design and construction of the Project Improvements.  In such event, the Project Company shall 
be liable for the Deliverable Material solely to the extent of errors or omissions in the Deliverable 
Material, as determined based on (i) the developmental stage of the Deliverable Material at the 
time of transfer to the City; and (ii) the Standard of Care.  This limitation as to the Project 
Company’s liability for the Deliverable Material is applicable only to the extent the City 
determines not to enter into the Project Agreement or otherwise terminates this Agreement and 
is intended to recognize the City’s investment in the Deliverable Material and to provide the City 
with a meaningful alternative for the design and construction of the Project in such 
circumstances, while recognizing that the Project Company will not have control over the use of 
the Deliverable Material in such circumstances.  The Project Company acknowledges and agrees 
that such limitation will have no applicability if the parties enter into the Project Agreement.  In 
addition, upon the termination of this Agreement, and at the request of the City, the Project 
Company will assign the Design-Build Subcontractor’s Subcontract to the City.  

(H) Project Company Representations in a Project Agreement.  In the event the 
parties execute a Project Agreement, the Project Agreement shall be deemed to constitute a 
representation by the Project Company that: 

(a) it has examined, carefully studied, and thoroughly understands the terms 
and conditions associated with the Project Services; 

(b) it has thoroughly reviewed and verified of all information provided to or 
obtained by it through the performance of the Preliminary Services, including: 

(1) reports of explorations and tests of subsurface conditions at or 
contiguous to the Project Site and all drawings of physical conditions in or relating 
to existing surface or subsurface structures at or contiguous to the Project Site; 
and 

(2) reports as to regulated substances, if any, at the Project Site;  

(c) it has become familiar with and is satisfied as to the general, local, and 
Project Site conditions that may affect cost, progress, and performance of the New 
Wastewater Treatment Facility; 

(d) it is familiar with and is satisfied as to all Applicable Law that may affect 
cost, progress, and performance of the Project Services; 

(e) it is aware of the nature of any related projects and is satisfied that the 
Design-Build Work can be performed in accordance with the requirements concerning 
the related projects; 

(f) it has considered the information known to Project Company, including 
information commonly known to designers and contractors doing business in the locality 
of the Project Site; information and observations obtained from visits to the Project Site; 
and the Project Site-related reports and drawings identified in this Agreement, with 
respect to the effect of such information, observations, and documents on: 

(1) the cost, progress, and performance of the Project; 
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(2) the means, methods, techniques, sequences, and procedures of 
construction to be employed by Project Company, including any specific means, 
methods, techniques, sequences, and procedures of construction expressly 
required by this Agreement; and 

(3) Project Company’s health and safety precautions and programs; 

(g) based on all of the foregoing and the performance of the Preliminary 
Services, the Project Site constitutes an acceptable and suitable site for the performance 
of the Project Services; 

(h) it does not consider that further examinations, investigations, 
explorations, tests, studies, or data are necessary for it to enter into the Project Agreement 
for the performance of the Project Services for the Service Fee and to complete the Design-
Build Work on or before the Scheduled Acceptance Date, and in accordance with the 
other terms and conditions of this Agreement; 

(i) the Technical Specifications and acceptance standards are sufficient to 
enable the Project Company to determine the Service Fee; and 

(j) subject to the terms and conditions of the Project Agreement, the Project 
Services can be completed in accordance with the contract standards set forth in the 
Project Agreement for the Service Fee. 
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ARTICLE 4 
 

COMPENSATION 

SECTION 4.1. PAYMENT BY PROJECT COMPANY FOR PRELIMINARY 
SERVICES.  The Project Company shall incur and pay for the cost of all Preliminary Services and 
shall be compensated for such services only to the extent and in accordance with Section 4.2 
(Compensation to the Project Company for Preliminary Services) and Appendix 2 (Compensation). 

SECTION 4.2. COMPENSATION TO THE PROJECT COMPANY FOR 
PRELIMINARY SERVICES.  The Project Company will not be paid for Preliminary Services on a 
current basis.  The Project Company shall be compensated for Preliminary Services through 
either (1) payment by the City of a Breakage Fee in accordance with Appendix 2 (Compensation) 
in the event this Agreement is terminated or the City exercises its option to off-ramp after the 
Project Company completes all Preliminary Services; or (2) if the parties execute the Project 
Agreement, the Preliminary Services Fee shall be included in the Project Company’s financing 
and paid to the Project Company by the City as part of the Capital Charge Component of the 
annual Service Fee following Acceptance of the New Wastewater Treatment Facility.  Any 
Additional Services shall be incurred and compensated in the same manner as Basic Services 
provided that the Preliminary Services Fee and Work Schedule shall be adjusted in accordance 
with subsection 3.2(B) (Additional Services). 

SECTION 4.3. GENERAL COMPENSATION PROVISIONS. 

(A) Changes to Preliminary Services Fee.  The Preliminary Services Fee shall 
be subject to adjustment solely in accordance with Section 3.2 (Changes to the Scope of Services).   

(B) No Reimbursable Costs.  The Project Company shall not be entitled to any 
additional compensation for any meals, lodging, transportation, or other incidental expenses.  
Consideration for such costs has been included in the Preliminary Services Fee. 

(C) Monthly Statements.  For record keeping purposes and notwithstanding 
the fact that the City will not make any payments to the Project Company prior to completion of 
the Preliminary Services or termination of this Agreement, the Project Company shall provide the 
City with a statement of the performance and cost of the Preliminary Services on a monthly basis, 
stating the portion of the Preliminary Services Fee earned with respect to each Task. The 
statement shall be in a form acceptable to the City and shall indicate the percent of each Task 
completed and substantiating evidence of such level of completion. The City’s receipt of such 
monthly statements shall not constitute a waiver of any right of the City to dispute such amounts 
upon any Breakage Fee becoming payable.  The City shall have the right to review and dispute 
any monthly statements at the time that a Breakage Fee becomes payable pursuant to this 
Agreement. 

(D) City’s Breakage Fee Payment Offset Right.  In the event that a Breakage 
Fee becomes payable pursuant to the terms of this Agreement, the City may offset the Breakage 
Fee otherwise payable to the Project Company by an amount equal to the sum of any credits, 
payments (including indemnification payments), reimbursements or liquidated damages due to 
the City pursuant to this Agreement.   

(E) Non-Compliant Preliminary Services.  Nothing contained in this Agreement 
shall require the City to pay for any unsatisfactory or duplicative work or for work that is not in 
compliance with the terms and conditions of this Agreement.  Other than as set forth in Section 
5.2 (City Termination Rights), the City shall not be required to make any payments to the Project 
Company at any time the Project Company is in breach or default under this Agreement. 
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ARTICLE 5 
 

TERM AND TERMINATION 

SECTION 5.1. EFFECTIVE DATE AND TERM.  This Agreement shall commence 
on the Agreement Date and shall remain in effect until the end of the Term.  All rights, obligations 
and liabilities of the parties hereto shall commence on the Agreement Date, subject to the terms 
and conditions hereof.  At the end of the Term, all obligations of the parties hereunder shall 
terminate, except as provided in Section 5.5 (Survival of Certain Provisions Upon Termination). 

SECTION 5.2. CITY TERMINATION AND OFF-RAMP RIGHTS.   

(A) Termination for Convenience.  The City may terminate this Agreement at 
any time prior to the completion of the Preliminary Services, and without cause, by giving written 
notice to the Project Company of such termination and specifying the effective date thereof, at 
least 14 calendar days before the effective date of such termination.  Upon a termination 
pursuant to this subsection (A), all finished or unfinished documents and other Deliverable 
Material shall become the property of the City and the Project Company shall be paid a Breakage 
Fee for all Preliminary Services performed in accordance with the requirements of this Agreement 
through the effective date of termination in accordance with Appendix 2 (Compensation).   

(B) Termination for Cause.  In the event of a failure of the Project Company to 
fulfill in a timely and proper manner any of its obligations under this Agreement (including its 
obligation to provide annual Service Fees in its Definitive Project Submittal that are equal to or 
below the City’s Affordability Cap), the City may terminate this Agreement for cause by giving 
written notice stating that a specified default has occurred, which notice shall describe the 
default in reasonable detail.  For the purposes of determining if a termination for cause pursuant 
to this subsection has occurred due to the Project Company’s failure to provide annual Service 
Fees in its Definitive Project Submittal that are equal to or below the City’s Affordability Cap, the 
Project Company shall not be deemed to have exceeded the Affordability Cap if the Project 
Company exceeds the Affordability Cap solely due to the additional incremental costs associated 
with (i) the performance of the Demolition Work; (ii) a Residuals management solution beyond 
trucking wet Residuals to the Columbia Boulevard Wastewater Treatment Plant in a manner 
similar to how Portland trucks such Residuals from the TCWTP as of the Agreement Date; or (iii) 
an acquisition price (not including any financing costs) for the Facility Site more than 25% in 
excess of $8,259,455 (such value representing the aggregate 2020 Real Market Total, as set forth 
in the publicly available assessor records, for the City’s preferred Facility Site).  In the event of a 
default as described in this subsection, the Project Company shall have a period of 30 days to 
cure the specified default, which may be extended to up to 90 days so long as the City determines, 
acting reasonably, that the Project Company is working diligently to cure the default.  If the 
default is not cured within such period, the City may thereafter terminate this Agreement by 
sending a subsequent notice of termination, which termination shall be effective upon the receipt 
of such termination notice.  Upon any such termination, (1) all finished or unfinished documents 
and other Deliverable Material shall become the property of the City, (2) the Project Company 
shall be paid a Breakage Fee in accordance with Appendix 2 (Compensation), and (3) the City 
shall have the right to pursue a cause of action for actual damages and to exercise all other 
remedies which are available to it under this Agreement and under Applicable Law; provided, 
however, the City shall have no right to pursue actual damages under item (3) of this subsection 
if the termination for cause is due solely to the Project Company’s inability to provide annual 
Service Fees in its Definitive Project Submittal that are equal to or below the City’s Affordability 
Cap.   

(C) Termination for Relief Events.  The City may terminate the Agreement at 
any time in the event it reasonably determines that a Relief Event, other than item (6) in the 
definition thereof, has caused the Project to become too expensive to develop (i.e. in excess of the 
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Affordability Cap) or is otherwise infeasible.  Such termination may be achieved by giving written 
notice to the Project Company of such termination and specifying the effective date thereof, at 
least fourteen calendar days before the effective date of such termination.  Upon a termination 
pursuant to this subsection (C), all finished or unfinished documents and other Deliverable 
Material shall become the property of the City and the Project Company shall be paid a Breakage 
Fee for all Preliminary Services performed in accordance with the requirements of this Agreement 
through the effective date of termination in accordance with Appendix 2 (Compensation). 

(D) City Off-Ramp Right.  In the event the Project Company completes the 
Preliminary Services in accordance with this Agreement, including providing an annual Service 
Fee that is equal to or lower than the Affordability Cap, the City shall have the right to exercise 
an “off-ramp” in which case the City (1) shall have no obligation to negotiate or enter into a 
Project Agreement, (2) all documents and other Deliverable Materials shall become the property 
of the City, and (3) the Project Company shall be paid a Breakage Fee in accordance with 
Appendix 2 (Compensation). 

(E) Limit on Payment upon Termination.  The payment, as set forth in 
subsection (A), subsection (B), subsection (C) or subsection (D) of this Section, shall constitute 
the only payment to which the Project Company shall be entitled in the event of a termination or 
off-ramp set forth in this Section 5.2 (City Termination Rights).  In no event shall the Project 
Company be entitled to any compensation for termination expenses or other losses, costs or 
expenses associated with the termination of the Project Company’s right to perform this 
Agreement under this Section, and in no event shall any payment hereunder be in excess of the 
Preliminary Services Fee.  

SECTION 5.3. PROJECT COMPANY TERMINATION RIGHTS.   

(A) Termination for Cause.  In the event of a failure of the City to fulfill in a 
timely and proper manner any of its obligations under this Agreement, the Project Company may 
terminate this Agreement for cause by giving written notice stating the specified default with 
reference to this subsection.  In such event, the Project Company shall have a period of 30 days 
to cure the specified default, which may be extended to up to 90 days so long as the Project 
Company determines, acting reasonably, that the City is working diligently to cure the default.  
If the default is not cured within such period, the Project Company may thereafter terminate this 
Agreement for cause by sending a subsequent notice of termination, which termination shall be 
effective upon the receipt of the termination notice.  Any such termination, shall have the same 
effect with respect to property rights and payment (including limitation on payment) as if the 
City had terminated this Agreement for convenience under subsection 5.2(A) (Termination for 
Convenience). 

(B) Termination for Extended Suspension or Delay.  In the event the City 
exercises its right under subsection 3.4(A) (Suspension and Delay) to suspend or delay the Work 
Schedule for reasons other than Project Company fault or regulatory delay, and as a result 
thereof the Project Company’s local personnel devoted primarily to the performance or the 
Preliminary Services are idled for a period of time exceeding 120 days, the Project Company shall 
have the right, after negotiating in good faith with the City as to appropriate relief to take account 
of continuing delays, to terminate this Agreement by written notice to the City, with the same 
effect as if the City had terminated this Agreement for its convenience under subsection 5.2(A) 
(Termination for Convenience).  Furthermore, in the event that the Project Company completes 
the Preliminary Services in accordance with the terms of this Agreement, including 
demonstrating that the cost of the Project will be equal to or lower than the Affordability Cap, 
and a Project Agreement is not executed within 120 days (unless an extension is agreed upon by 
the parties), the Project Company shall have the right to terminate this Agreement upon 30 days 
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written notice and the City shall pay the Project Company a Breakage Fee in accordance with 
Appendix 2 (Compensation).  

(C) Limit on Payment upon Termination.  The payment set forth in Appendix 
2 (Compensation) shall constitute the only payment to which the Project Company shall be 
entitled in the event of a termination set forth in this Section 5.3 (Project Company Termination 
Rights).  In no event shall the Project Company be entitled to any compensation for termination 
expenses or other losses, costs or expenses associated with the termination of the Project 
Company’s right to perform this Agreement under this Section, and in no event shall any 
payment hereunder be in excess of the Preliminary Services Fee. 

SECTION 5.4. OBLIGATIONS OF THE PROJECT COMPANY UPON 
TERMINATION.   

(A) Obligations of the Project Company Upon Termination.  Upon a 
termination of the Project Company’s right to perform this Agreement under Sections 5.2 (City 
Termination Rights) or 5.3 (Project Company Termination Rights), or upon expiration of this 
Agreement, the Project Company shall, as applicable: 

(a) unless a notice of termination otherwise directs, immediately discontinue 
the Preliminary Services and shall proceed to promptly cancel all existing orders and contracts 
insofar as such orders and Subcontracts are chargeable to the City under this Agreement; 

(b) within 30 days after receipt of any notice of termination submit to the City 
an updated invoice showing in detail the services performed under this Agreement prior to the 
effective date of termination or suspension; provided, however, that the City shall have the option 
to grant a written extension to the time period for submittal of such statement; 

(c) simultaneous with payment by the City in accordance with Section 5.2 
(City Termination Rights) or Section 5.3 (Project Company Termination Rights), as applicable, 
deliver to the City all completed or partially completed designs, plans, specifications and other 
Deliverable Material prepared under this Agreement; and 

(d) at City request, assign any Subcontracts to the City, on terms and 
conditions acceptable to the City. 

(B) Failure of the Project Company to Comply.  Failure of the Project Company 
to comply with this Section shall constitute a waiver by the Project Company of any and all rights 
or claims to collect monies that the Project Company may rightfully be entitled to for services 
performed under this Agreement. 

SECTION 5.5. SURVIVAL OF CERTAIN PROVISIONS UPON TERMINATION.  
Notwithstanding any other provision of this Agreement, the following provisions hereof shall 
survive the expiration or earlier termination of this Agreement:   

(a) all representations and warranties of the Project Company contained in 
Article 2 (Representations and Warranties);  

(b) Section 5.4(A) (Obligations of the Project Company Upon Termination); 

(c) All the rights of the Project Company to receive payment following a 
termination or off-ramp as set forth in Section 5.2 (City Termination and Off-Ramp Rights) and 
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Section 5.2 (Project Company Termination Rights) and Section 5.3(B) (Termination for Extended 
Suspension or Delay); 

(d) Section 5.7 (No Special, Consequential or Punitive Damages);  

(e) Section 6.1 (Insurance) and Appendix 4 (Required Insurance); 

(f) the Project Company’s indemnity obligations in this Agreement pursuant 
to Section 6.2 (Indemnification by the Project Company);  

(g) Section 7.2 (Ownership and Use of Deliverable Material);  

(h) Section 7.3 (Protection of Proprietary Rights) 

(i) Section 7.4 (Copyright) 

(j) Section 7.5 (Infringements) 

(k) Section 7.6 (Intellectual Property) 

(l) Section 8.8 (Audit; Books and Records);  

(m) Section 8.9 (Confidentiality); and 

(n) all other provisions of this Agreement that so provide shall survive the 
termination of this Agreement.   

No termination of this Agreement shall (1) limit, expand or otherwise affect the 
respective rights and obligations of the parties hereto accrued prior to the date of such 
termination; or (2) preclude the City from impleading the Project Company in any Legal 
Proceeding originated by a third party as to any matter occurring during the Term. 

SECTION 5.6. NO ACCEPTANCE, WAIVER OR RELEASE.  Unless other 
provisions of this Agreement specifically provide to the contrary, none of the following, without 
limitation, shall be construed as City acceptance of any Preliminary Services which are defective, 
deficient, improper, or otherwise not in compliance with this Agreement, as City release of the 
Project Company from any responsibility, obligation, or liability under this Agreement, as City 
extension of the Work Schedule, as an estoppel against the City, or as City acceptance of any 
claim by the Project Company: 

(a) City payment to the Project Company of all or any portion of the costs of 
the Preliminary Services; 

(b) review or acceptance by the City or the City Project Representative of any 
working drawings, submissions, designs, specifications, other documents, certifications, or 
Preliminary Services of the Project Company or any Subcontractor; or 

(c) the failure of the City, the City Project Representative or any other person 
to respond in writing to any notice or other communication of the Project Company; or any other 
exercise of rights or failure to exercise rights by the City hereunder. 

SECTION 5.7. NO SPECIAL, CONSEQUENTIAL OR PUNITIVE DAMAGES.  In no 
event shall either party hereto be liable to the other or obligated in any manner to pay to the 
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other any special, incidental, consequential, punitive or similar damages based upon claims 
arising out of or in connection with the performance or non-performance of its obligations or 
otherwise under this Agreement, or the material falsity or inaccuracy of any representation made 
in this Agreement, whether such claims are based upon contract, tort, negligence, warranty or 
other legal theory. 
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ARTICLE 6 
 

INSURANCE AND INDEMNIFICATION 

SECTION 6.1. INSURANCE. 

(A) Required Insurance.  At all times during the Term and thereafter as more 
fully set forth in Appendix 4 (Required Insurance), the Project Company shall obtain, maintain 
and comply with the terms and conditions of the Required Insurance, and shall pay all premiums 
with respect thereto as the same become due and payable.   

(B) Subcontractors.  The Project Company shall ensure that all 
Subcontractors secure and maintain all insurance coverage and other financial sureties as more 
fully set forth in Appendix 4 (Required Insurance) and as required by Applicable Law in 
connection with their presence and the performance of their duties concerning the Preliminary 
Services. 

(C) Compliance with Insurer Requirements.  The Project Company shall 
comply promptly with the requirements of all insurers pertaining to the Preliminary Services. 
The Project Company shall not knowingly do or permit anything to be done that results in the 
cancellation or the reduction of coverage under any policy of Required Insurance.   

(D) Failure to Provide Insurance Coverage.  The failure of the Project Company 
to obtain and maintain any Required Insurance or any denial of coverage by its insurance 
carriers shall not relieve the Project Company of its liability for any losses intended to be insured 
thereby, be a satisfaction of any Project Company liability under this Agreement or in any way 
limit, modify or satisfy the Project Company’s indemnity obligations hereunder.   

SECTION 6.2. INDEMNIFICATION BY THE PROJECT COMPANY. 

(A) Indemnity.  The Project Company shall indemnify, defend and hold 
harmless the City, and its respective agents, directors, officers, attorneys, employees, 
representatives, independent contractors, insurers, assigns and successors (each, a “City 
Indemnitee”), from the time a claim is made, to the fullest extent permitted by Applicable Law, 
from and against (and pay the full amount of) any and all Loss-and-Expense incurred by a City 
Indemnitee to third parties to the extent arising from or in connection with (or to the extent 
alleged to arise from or in connection with):  (1) any failure by the Project Company to perform 
its obligations under this Agreement; or (2) the negligence or willful misconduct of the Project 
Company or any of its officers, directors, employees, agents, representatives or Subcontractors.  
The Project Company shall also indemnify, defend and hold harmless the City Indemnitees as 
and to the extent provided elsewhere in this Agreement.  The Project Company’s indemnity 
obligations hereunder shall not be limited by any coverage exclusions or other provisions in any 
insurance policy maintained by the Project Company which is intended to respond to such 
events.  The Project Company shall not, however, be required to reimburse or indemnify any City 
Indemnitee for any Loss-and-Expense to the extent caused by the negligence or willful 
misconduct of any City Indemnitee.  These indemnification provisions shall extend to Loss-and-
Expense for damage or injuries occurring after the termination of this Agreement relating to the 
performance of the Preliminary Services. These indemnification provisions are for the protection 
of the City Indemnitees only and shall not establish, of themselves, any liability to third parties.   

(B) Notification.  A City Indemnitee shall promptly notify the Project Company 
of the assertion of any claim against it for which it is entitled to be indemnified hereunder, and 
the Project Company shall have the right to assume the defense of the claim in any Legal 
Proceeding and to approve any settlement of the claim.  Project Company and its Subcontractors 
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shall notify the City of any claim made against it for money or damages relating to any services 
performed under this Agreement.   

SECTION 6.3. INDEMNIFICATION PROCEDURES. 

(A) Notice.  If a City Indemnitee receives any notice, demand, letter or other 
document concerning any claim for which it appears that the City Indemnitee is, or may become 
entitled to, indemnification or compensation under this Agreement in respect of the entire claim, 
the City Indemnitee shall give notice in writing to the Project Company as soon as reasonably 
practicable. 

(B) Project Company Right to Dispute Claim.  If notice is given as provided in 
subsection 6.3(A) (Notice), the Project Company shall pay the portion of the amount of the claim 
that the Project Company is alleged to be liable for or shall dispute the claim in the name of the 
City Indemnitee at the Project Company’s own expense and take conduct of any defense, dispute, 
compromise, or appeal of the claim and of any incidental negotiations. The City Indemnitee will 
give the Project Company all reasonable cooperation, access and assistance for the purposes of 
considering and resisting such claim. 

(C) Conflicts of Interest.  In defending any claim as described in subsection (B) 
of this Section in which there is a conflict of interest between the Project Company and the City 
Indemnitee, the City Indemnitee may appoint independent legal counsel in respect of such claim 
and, if it is determined that the City Indemnitee is entitled to indemnification by or compensation 
from the Project Company, all reasonable costs and expenses incurred by the City Indemnitee in 
so doing will be included in the indemnity or compensation from the Project Company. 

(D) Rights and Duties of the Parties.  With respect to any claim conducted by 
the Project Company pursuant to subsection (B) of this Section: 

(1) The Project Company shall keep the City Indemnitee fully informed and 
consult with it about material elements of the conduct of such defense; 

(2) The Project Company shall demonstrate to the City Indemnitee, at the 
reasonable request of the City Indemnitee, that the Project Company has sufficient means 
to pay all costs and expenses that it may incur by reason of conducting such defense; 
and 

(3) The Project Company shall have full control of such defense and 
proceedings, including any compromise or settlement thereof; provided, however, that 
any such compromise or settlement involving non-monetary obligations of the City and 
the other City Indemnitees, or otherwise having a direct effect upon the City’s continuing 
operations, shall (1) contain a full release of the City and the other City Indemnitees and 
(2) be subject to the consent of the City, which consent shall not be unreasonably 
withheld, conditioned or delayed.  If requested by the Project Company, the City shall, at 
the sole cost and expense of the Project Company, cooperate with the Project Company 
and its counsel in contesting any claim which the Project Company elects to contest, 
including, without limitation, the making of any related counterclaim against the person 
asserting the claim or any cross-complaint against any person. 

(E) Infringement of Intellectual Property Rights.  In response to any claim of 
infringement or alleged infringement of the intellectual property rights of any person, the Project 
Company may replace such infringing or allegedly infringing item provided that: 
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(1) The replacement is performed without additional cost to the City; and 

(2) The replacement has at least equal quality performance capabilities when 
used in conjunction with the Project. 

SECTION 6.4. RELEASES.  The Project Company and its Subcontractors shall 
include the City in any release obtained by Project Company or its Subcontractors in connection 
with the Preliminary Services or this Agreement, and shall provide such release to the City within 
10 days following receipt.     
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ARTICLE 7 
 

DELIVERY, OWNERSHIP AND USE OF DOCUMENTS 

SECTION 7.1. FORM OF DOCUMENTS.  All Deliverable Material, including 
drawings and construction documents shall be hard copy and as electronic files in a format 
specified by the City, acting reasonably.  All digital drawings provided to the City must conform 
to the City’s CADD standards, as in effect from time to time.  All digital utility layouts must be 
ready to electronically integrate into the City’s utility mapping system.  

SECTION 7.2. OWNERSHIP AND USE OF DELIVERABLE MATERIAL.  The Project 
Company acknowledges and agrees that, except as set forth in Section 7.6 (Intellectual Property), 
the City shall own exclusively any and all Deliverable Material in whatsoever form and character 
produced or maintained in accordance with, pursuant to, or as a result of this Agreement upon 
the City paying the Project Company pursuant to Article 5 (Term and Termination) hereof or in 
the event the City and Project Company enter into a Project Agreement.  The Project Company 
shall not use any such Deliverable Material, whether prepared by the City, the Project Company, 
or any Subcontractor, for marketing presentations, or any other promotional, professional, or 
industry purpose without prior written permission from the City.  The City shall have the right, 
notwithstanding any termination of this Agreement, to use (or permit use of) and rely upon any 
Deliverable Material for which the City pays the Project Company pursuant to Article 5 (Term 
and Termination) hereof or in the event the City and Project Company enter into a Project 
Agreement in connection with future work related to the Project without further verification or 
authorization by the Project Company and the Project Company shall be responsible for the 
accuracy and correctness of such Deliverable Material, and all ideas or methods represented by 
such Deliverable Material, without additional compensation.  The City’s use of any such 
Deliverable Material for any purpose other than in connection with the continued development, 
or implementation of the Project Improvements shall be at its own risk and the Project Company 
shall have no liability therefor. 

SECTION 7.3. PROTECTION OF PROPRIETARY RIGHTS.  The Project Company 
agrees and covenants to protect any and all proprietary rights of the City in any material provided 
to the Project Company.  Such protection of proprietary rights by the Project Company shall 
include, but not be limited to, the inclusion in any copy intended for publication a copyright 
mark reserving all rights to the City in any such material provided by the City to the Project 
Company.  Additionally, any materials provided to the Project Company by the City shall not be 
released to any third party without the written consent of the City and shall be returned intact 
to the City upon completion or termination of this Agreement.  The provisions of this subsection 
shall not apply to material in the public domain on the Agreement Date or material that 
subsequently comes into the public domain by other than an unauthorized disclosure. 

SECTION 7.4. COPYRIGHT.  The Project Company hereby assigns all statutory 
and common law copyrights to any copyrightable work that in part or in whole was produced 
from this Agreement to the City, including all moral rights.  No reports, maps, documents or 
other copyrightable works produced in whole or in part by this Agreement shall be the subject 
of any application for copyright by the Project Company.  All reports, maps, project logos, 
drawings or other copyrightable work produced under this Agreement shall become the property 
of the City. 

SECTION 7.5. INFRINGEMENTS.  The Project Company shall, at its own expense, 
indemnify, defend and hold harmless the City Indemnitees, in the manner provided in Section 
6.2 (Indemnification by the Project Company), all suits or proceedings instituted against the City, 
its officers, directors, agents and employees, to the extent based on any claim that the Deliverable 
Material, or any part thereof, or the process performed thereby constitutes the infringement of 
either any patent or copyright or any trademark or trade secret protected by either federal or 
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State law.  If, in any such suit, a restraining order or temporary injunction is granted, the Project 
Company shall make every reasonable effort, by giving a satisfactory bond or otherwise, to secure 
the suspension of any such restraining order or temporary injunction.  If, in any such suit, the 
Deliverable Material or any part thereof or the process performed thereby is held to constitute 
an infringement and its use is permanently enjoined, the Project Company shall immediately 
make every reasonable effort to secure for the City a license at the Project Company’s expense 
authorizing the continued use of the alleged infringing portion of the Deliverable Material.  If the 
Project Company is unable to secure the license within a reasonable time, the Project Company 
shall at its own expense and without impairing the performance requirements, either provide 
non-infringing replacements or modify the Deliverable Material to eliminate the infringements. 

SECTION 7.6. INTELLECTUAL PROPERTY.  For any intellectual property relating 
to the Deliverable Material that the parties agree cannot be transferred to the City, such 
intellectual property is, upon the City paying the Project Company pursuant to Article 5 (Term 
and Termination) hereof or in the event the City and Project Company enter into a Project 
Agreement, hereby licenses to the City on a non-exclusive, cost free, perpetual basis for use by 
the City and any successor designer, builder or operator of the Project (but, with respect to any 
successor designer, builder or operator, only in connection with the design, construction or 
operation of the Project).  Such intellectual property shall include technology, inventions, 
innovations, processes, know-how, formulas and software, whether protected as proprietary 
information, trade secrets, or patents.  The City shall have an irrevocable, perpetual, royalty-free 
and unrestricted right to use, reuse, reproduce, publish, display, broadcast and distribute such 
intellectual property, and to prepare derivative and additional documents based on such 
intellectual property, for any City purpose, whether before or following the termination of this 
Agreement.  Neither the City nor the Project Company shall license, transfer or otherwise make 
available such intellectual property to any third-party for remuneration except with the consent 
of the other, which consent may be conditioned upon mutual agreement as to the sharing of any 
such remuneration.  The use by the City of any such intellectual property for purposes other 
than in connection with the Project shall be at the City’s own risk and the Project Company shall 
have no liability therefor.  In particular, neither the Project Company nor any of its 
Subcontractors shall be liable in any manner for claims or causes of action asserted by the City, 
or any third party, to the extent arising from or relating to the City’s preparation or use of 
derivative or additional documents based upon such intellectual property if such preparation or 
use was undertaken without the approval or involvement of the Project Company or its 
Subcontractors.  The preceding sentence does not constitute a guaranty or representation that 
no third party would bring a claim against the Project Company, and further, such sentence is 
not intended to constitute an indemnity by the City for any such claim. 

SECTION 7.7. COPIES AND CHANGES.  The Project Company may make copies 
of any and all items of Deliverable Materials for its files.  The Project Company shall have no 
liability for changes made to or use of the drawings, specifications and other documents by other 
engineers, or other persons, other than its Subcontractors.  The City shall require that any such 
changes or other use shall be appropriately marked to reflect what was changed or modified.  
The Project Company shall endeavor to assure that Deliverable Material provided in electronic 
media form shall not have inaccuracies and anomalies including errors due to electronic 
translation, formatting or interpretation.  In the event of any inconsistency between the electronic 
media and hard copies provided by the Project Company, the hard copy shall govern. 
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ARTICLE 8 
 

MISCELLANEOUS 

SECTION 8.1. RELATIONSHIP OF THE PARTIES.  The Project Company is an 
independent contractor of the City and the relationship between the parties shall be limited to 
performance of this Agreement in accordance with its terms.  Neither party shall have any 
responsibility with respect to the services to be provided or contractual benefits assumed by the 
other party.  Nothing in this Agreement shall be deemed to constitute either party a partner, 
agent or legal representative of the other party.  No liability or benefits, such as workers 
compensation, pension rights or liabilities, or other provisions or liabilities arising out of or 
related to a contract for hire or employer/employee relationship shall arise or accrue to any 
party’s agent or employee as a result of this Agreement or the performance thereof. 

SECTION 8.2. CONTRACT ADMINISTRATION.   

(A) Administrative Communications.  The parties recognize that a variety of 
contract administrative matters will routinely arise throughout the Term.  These matters will by 
their nature involve requests, notices, questions, assertions, responses, objections, reports, 
claims, and other communications made personally, in meetings, by phone, by mail and by 
electronic and computer communications.  The purpose of this Section is to set forth a process 
by which the resolution of the matters, once resolution is reached, can be formally reflected in 
the common records of the parties so as to permit the orderly and effective administration of this 
Agreement. 

(B) Contract Administration Memoranda.  The principal formal tool for the 
administration of routine matters arising under this Agreement between the parties shall be a 
“Contract Administration Memorandum”.  A Contract Administration Memorandum shall be 
prepared, once all preliminary communications have been concluded, to evidence the resolution 
reached by the City and the Project Company as to matters of interpretation and application 
arising during the course of the performance of their obligations hereunder.  Such matters may 
include, for example:  (1) issues as to the meaning, interpretation or application of this Agreement 
in particular circumstances or conditions; (2) calculations required to be made; (3) notices, 
waivers, releases, satisfactions, confirmations, further assurances, consents and approvals given 
hereunder; and (4) other similar routine contract administration matters.  An example form of a 
Contract Administration Memorandum is set forth in Appendix 8 (Form of Contract 
Administration Memorandum). 

(C) Procedure.  Either party may request the execution of a Contract 
Administration Memorandum.  When resolution of the matter is reached, a Contract 
Administration Memorandum shall be prepared by or at the direction of the City reflecting the 
resolution and shall be subject to approval by the Project Company.  Contract Administration 
Memoranda shall be serially numbered, dated, and signed by an authorized representative for 
the Project Company and by an authorized representative of the City.  The City and the Project 
Company each shall maintain a parallel, identical file of all Contract Administration Memoranda, 
separate and distinct from all other documents relating to the administration and performance 
of this Agreement. 

(D) Effect.  Executed Contract Administration Memoranda shall serve to guide 
the ongoing interpretation and application of the terms and conditions of this Agreement.   

SECTION 8.3. ASSIGNMENT.  This Agreement may not be assigned by the Project 
Company without the prior written consent of the City, which consent shall not be unreasonably 
withheld.  It will not be unreasonable for the City to withhold its consent to any assignment by 
the Project Company in which either of the following applies: (1) the tangible net worth of the 
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proposed transferee is not equal to or greater than the tangible net worth of the Project Company 
as of the Agreement Date; or (2) the proposed transferee does not possess adequate business 
experience for the obligations it is assuming under this Agreement as determined by the City in 
its commercially reasonable discretion.  Notwithstanding the foregoing, the Project Company 
may, without the requirement of the City’s consent but upon 30 days’ written notice to the City, 
assign this Agreement to (i) a parent, subsidiary or affiliate of the Project Company or EPCOR 
USA Inc.; or (ii) the purchaser of all or substantially all of the assets and business of EPCOR 
USA Inc. so long as the tangible net worth of such transferee in the case of item (ii) is no less 
than the tangible net worth of EPCOR USA Inc. as of the Agreement Date.  The City may assign 
this Agreement to any agency, authority, commission, or similar administration of the City in its 
discretion.  The City may otherwise assign this Agreement to any other party with the Project 
Company’s prior written consent, which shall not be unreasonably withheld.  Any assignee must 
assume all obligations under this Agreement or otherwise agree to be subject to the terms of this 
Agreement; and if an event of default by the assigning party has occurred and is continuing, 
either at the time of the request for consent or on the effective date of the proposed transfer, the 
assigning party must either cure such default prior to the assignment, or, as an express condition 
of such transfer, the proposed transferee shall agree to cure all defaults promptly following the 
effective date of such transfer.   

SECTION 8.4. FURTHER ACTIONS.  The City and the Project Company shall each 
take all such action as may be required to preserve the enforceability of this Agreement. 

SECTION 8.5. CONSENT TO JURISDICTION.  The Project Company irrevocably:  
(1) agrees that any Legal Proceeding related to this Agreement or to any rights or relationship 
between the parties arising therefrom shall be solely and exclusively initiated and maintained in 
the State or federal courts located in Portland, Oregon, having appropriate jurisdiction therefor; 
(2) consents to the jurisdiction of such courts in any such Legal Proceeding; and (3) waives any 
objection which it may have to the laying of the jurisdiction of any such Legal Proceeding in any 
such court. 

SECTION 8.6. BINDING EFFECT.  This Agreement shall inure to the benefit of the 
City, the Project Company and their respective successors and assigns and shall be binding upon 
the City, the Project Company and their permitted successors and assigns. 

SECTION 8.7. AMENDMENTS, CHANGES AND MODIFICATIONS.  This 
Agreement may not be amended, changed or modified and none of its provisions may be waived, 
except with the prior written consent of the City and the Project Company. 

SECTION 8.8. AUDIT; BOOKS AND RECORDS. 

(A) Audit.  All payments whatsoever by the City to the Project Company with 
respect to all Preliminary Services of the Project Company shall be subject to audit at any time 
by the City.  The Project Company will provide the evidence necessary to substantiate charges 
related to the Preliminary Services and allow the City full access to the Project Company’s books 
and records.  The Project Company shall require all Subcontractors to comply with the provisions 
of this Section and include the requirements hereof in the written contract between the Project 
Company and the Subcontractor.  The Project Company shall also require all Subcontractors to 
include the requirements of this Section in any Subcontracts relating to the Project. 

(B) Books and Records.  With respect to the Preliminary Services, the Project 
Company shall prepare and maintain proper, accurate and complete books and records 
regarding the Preliminary Services and all other transactions related to the Preliminary Services, 
including all books of account, bills, vouchers, invoices, personnel rate sheets, cost estimates 
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and bid computations and analyses, Subcontracts, time books, daily job diaries and reports, 
correspondence, and any other documents showing all acts and transactions in connection with 
or relating to or arising by reason of the Preliminary Services, any Subcontract or any operations 
or transactions in which the City has or may have a financial or other material interest 
hereunder.  The Project Company and its Subcontractors shall produce such books and records 
for inspection, audit and reproduction for all such purposes within two weeks of request by the 
City.  All financial records of the Project Company and its Subcontractors shall be maintained in 
accordance with generally accepted accounting principles and generally accepted auditing 
standards.  The Project Company and its Subcontractors shall maintain such books and records 
for at least seven years after termination of the Agreement, or such longer period during which 
any Legal Proceeding with respect to the Preliminary Services commenced within four years after 
the Agreement Date may be pending. 

SECTION 8.9. CONFIDENTIALITY. 

(A) Confidential Nature of Information.  The Project Company shall treat all 
nonpublic information obtained from the City in the performance of this Agreement as 
confidential and proprietary to the City to the extent permitted by Applicable Law.  

(B) Limitation on Use and Disclosure.  The Project Company shall not use any 
information obtained as a consequence of the performance of the Preliminary Services for any 
purpose other than the performance of the Preliminary Services in accordance with this 
Agreement.  The Project Company shall not disclose any nonpublic information obtained from 
the City or obtained as a consequence of the performance of the Preliminary Services to any 
person other than its own employees, agents or Subcontractors who have a need for the 
information for the performance of work under this Agreement and such employees, agents or 
Subcontractors must agree to keep the information confidential. 

SECTION 8.10. NOTICES. 

(A) Procedure.  All notices permitted or required hereunder shall be in writing 
and shall be transmitted either: 

(1) by certified or registered United States mail, return receipt requested; 

(2) by personal delivery; 

(3) by FedEx, UPS or other recognized expedited delivery service; or 

(4) by e-mail (provided that receipt of electronic mail is acknowledged by the 
recipient). 

Such notices shall be addressed to the parties as set forth in subsections (B) and (C) of this 
Section, or to such different addresses as the parties may from time-to-time designate in writing 
transmitted as set forth above. Any such notice shall be deemed to have been given either at the 
time of personal delivery or, in the case of expedited delivery service or certified or registered 
United States mail, as of the date of first attempted delivery at the address and in the manner 
provided herein, or in the case of email, upon receipt; provided that any delivery that is not 
during business hours (and in any event, at or before 5:00 pm local time in the place of receipt) 
on a business day, shall be deemed to have been given upon the commencement of business 
hours on the next business day. 
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(B) City Notice Address.  Notices required to be given to the City shall be 
addressed as follows: 

City of Lake Oswego 
17601 Pilkington Rd 
Lake Oswego, OR 97035 
Attn:  Deputy City Manager 
ahooper@ci.oswego.or.us  

with a copy to: 

City of Lake Oswego 
P.O. Box 369 
Lake Oswego, OR 97034 
Attn:  City Attorney 
eboone@ci.oswego.or.us  

(C) Project Company Notice Address.  Notices required to be given to the 
Project Company shall be addressed as follows: 

EPCOR Foothills Water Project Inc. 
c/o EPCOR USA, Inc. 
2355 West Pinnacle Peak Road, Suite 300 
Phoenix, AZ 85027 
Attn: President 
JGysel@epcor.com 
 
with a copy to: 

EPCOR USA, Inc. 
2355 West Pinnacle Peak Road, Suite 300 
Phoenix, AZ 85027 
Attn: General Counsel 
legal@epcor.com 

SECTION 8.11. DISPUTE RESOLUTION PROCEDURES. 

(A) Informal Negotiations.  Representatives of the City and the Project 
Company with day-to-day involvement in the administration of this Agreement and the 
performance of the Preliminary Services shall initially and promptly enter into negotiations to 
attempt to address and resolve any disputes that may arise concerning this Agreement.  In 
connection with such negotiations, the party asserting the dispute shall provide the other with 
a written description of the nature of the dispute, along with reasonable supporting 
documentation.  The parties shall consider involving senior representatives and other upper 
management personnel of each party in the informal negotiation process, as well as other 
representatives of the parties not actively involved in the day-to-day activities associated with 
the dispute who might be able to take a broader look at the dispute in the context of the overall 
objectives of the Preliminary Services and this Agreement.  At the City’s request, the Project 
Company shall involve senior representatives of any of its Subcontractors in such negotiations.  
Upon the expenditure of reasonable efforts towards resolution of a dispute through such informal 
negotiations without reaching agreement, a party may declare that the informal negotiations 
have been exhausted and such party may request non-binding mediation as described in this 
Section. 

mailto:ahooper@ci.oswego.or.us
mailto:eboone@ci.oswego.or.us
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(B) Rights to Request and Decline Non-Binding Mediation.  Subject to the 
requirements of subsection (A) (Informal Negotiations) of this Section, either party may request 
non-binding mediation of any dispute arising under this Agreement, whether technical or 
otherwise.  Non-binding mediation is voluntary and will not be a condition precedent to initiating 
the institution of Legal Proceedings by either party.  The non-requesting party may decline the 
request in its discretion.  If there is concurrence that any particular matter shall be mediated, 
the provisions of this Section shall apply.  The costs of such non-binding mediation shall be 
divided equally between the City and the Project Company. 

(C) Non-Binding Effect of Non-Binding Mediation.  Non-binding mediation, as 
described in this Section, is intended to assist the parties in resolving disputes over the correct 
interpretation of this Agreement.  No mediator shall be empowered to render a binding decision. 

(D) Relation to Judicial Legal Proceedings.  Nothing in this Section shall 
operate to limit, interfere with or delay the right of either party to commence judicial Legal 
Proceedings upon a breach of this Agreement by the other party, whether in lieu of, concurrently 
with, or at the conclusion of any non-binding mediation. 

(E) Continued Performance.  Notwithstanding any dispute that may arise 
between the City and the Project Company with respect to the Project Company’s compensation 
or otherwise under this Agreement, the Project Company shall continue to perform its 
responsibilities hereunder if the City pays all undisputed amounts of compensation on a timely 
basis.   

 

[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, the City and the Project Company have caused this 
Agreement to be executed in its name and on its behalf by its duly authorized officer as of the 
date first above written. 

   

EPCOR FOOTHILLS WATER PROJECT INC. 

 

By:  
_______________________________________ 

Printed Name:  ____________________________ 

Title:  _____________________________________ 

Date:  
_____________________________________ 

 CITY OF LAKE OSWEGO 

 

By:  
________________________________________ 

Printed Name:  Martha Bennett 

Title:  City Manager  

Date:  
______________________________________ 

   

 

APPROVED AS TO FORM: 

By:  
________________________________________ 

Printed Name:  Evan Boone 

Title:  City Attorney Pro Tem 

Date:  
______________________________________ 
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APPENDIX 1 

SCOPE OF BASIC SERVICES 

 
 

0. GENERAL PROJECT MANANGEMENT REQUIREMENTS 

0.1. Scope of Basic Services.  Unless specifically excluded from this Agreement, the Project 
Company shall provide to the City all architectural, engineering, geotechnical, landscape, 
project management, cost estimating and other professional services necessary to 
perform the Basic Services required by this Agreement.  Each Task set forth in this 
Appendix shall include the cost of all general project management requirements set forth 
in this Section.  

0.2. Deliverable Material.  Required Deliverable Material for each Task is identified in this 
Appendix.  All Deliverable Material identified in this Appendix shall be reviewed with 
representatives of the City.  The Project Company shall promptly correct deficiencies in 
Deliverable Material and shall promptly make modifications to conform to Project 
requirements and modifications to achieve acceptability of the Deliverable Material to the 
City.  Draft deliverables shall be provided to the City in Microsoft® WORD or EXCEL 
format.  Unless specified otherwise, the Project Company shall provide electronic copies 
of all final deliverables in .pdf format.  For draft and final design drawing and specification 
deliverables the Project Company shall provide hard copies to the City upon request.  
Drawing hardcopies shall be ½-size printed single sided on 11 x 17 paper and spiral 
bound. 

0.3. Standards.  Industry standards shall be incorporated into the Project Company’s plans 
and specifications produced for the Project. 

0.4. Management Overview.  The Project Company shall provide Project coordination and 
management for the activities performed during the Preliminary Services phase of the 
work. The Project Company shall monitor labor utilization, Project schedule, and Project 
budget on a regular basis. It shall be the ongoing responsibility of the Project Company’s 
Project Manager to provide that task budgets are being adhered to and that deliverables 
are submitted to the City on time. The Project Company’s Project Manager shall be fully 
responsible for the performance of the Project Company’s design team, including sub-
consultants, during the Preliminary Services phase of the work. 

0.5. Project Communications.  All Project communications shall be directed through the City’s 
Project Manager or their designated representative. 

0.6. Project Coordination and Management.   

(a) The Project Company shall prepare and submit monthly progress reports with 
descriptions of the work completed in the last monthly period and the proposed 
value of the portion of the Preliminary Service Fee earned for the month and the 
aggregate amount earned since the Agreement Date. Reports shall be prepared in 
a format acceptable to the City. The parties shall agree to a schedule of values for 
the Preliminary Services Fee within 30 days of the Agreement Date. The progress 
reports shall also identify or forecast proposed modifications to the Project scope. 
Each Progress report shall include work completed to date, work planning for next 
month, and any outstanding decision items that may impact the Project. Key 
issues requiring City action or direction will also be included. Monthly progress 
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reports shall be submitted to the City on or before the 10th of each month. A 
monthly meeting with Project Company's Project Manager, City, and City's 
designee shall be conducted to review the progress report will be conducted.  

(b) The Project Company shall document scope and schedule changes associated with 
completion of Project Company's work by using a decision log, which describes 
the major issues that arise, and shall provide a status of each item for City review 
during monthly progress meetings. 

(c) The Project Company shall perform in-progress quality management reviews to 
ensure that the Project objectives are realized. At a minimum, the Project 
Company shall perform the following: 

(i) Designate a Quality Assurance/Quality Control (QA/QC) Manager to the 
Preliminary Services period of the work that is responsible for 
implementation of the QA/QC plan, and documentation of QA/QC 
activities. The QA/QC Manager proposed by the Project Company is 
subject to City approval. 

(ii) Provide checklists and quality management guidance documents for 
performance of the Preliminary Services. 

(iii) Require all Project personnel to read the approved Project Management 
Plan and be familiar with the Project procedures and requirements. 

(iv) Perform internal review of all calculations and deliverables by qualified 
personnel, as designated by the approved QA/QC Manager. 

(v) Record and submit all internal review and comment information on forms 
to the City. Forms shall be submitted with draft deliverables with 
certification by the Project Company's Project Manager that submitted 
information has been reviewed and checked in accordance with the 
procedures documented within the Project Management Plan. 

(vi) Review and discuss review comments provided by the City and City's 
advisors on all deliverables. Record responses to comments on approved 
forms. 

0.7. Schedule Management.  Project Company shall prepare and provide updates to a Project 
Schedule, inclusive of the Preliminary Services and Project Services, according to the 
following:  

(a) All schedules shall be prepared using Primavera P6 scheduling software (latest 
version). The Project Company shall follow the 'Activity ID' format provided by the 
City. 

(b) Schedules shall be submitted as electronic files (native and Adobe PDF format) 
and hardcopy and shall be updated monthly to show progress. 

(c) Prepare baseline Preliminary Services schedule that details schedule for 
Preliminary Services activities and also summarizes activities for the Project 
Services (financing, final design, permitting, construction, operations and 
maintenance, repair and replacement) including any early work packages, if 
applicable. The Preliminary Services schedule shall be based upon the schedule 
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submitted with the Project Company's Proposal, and included in Appendix 3 
(Work Schedule) of this Agreement, and shall include at a minimum: 

(i) Start date for each Task and subtask; 

(ii) Finish date for each Task and subtask; 

(iii) Major milestones; 

(iv) Meeting and workshop dates; 

(v) Submittal dates including draft submission dates, City review periods, and 
final submission dates; 

(vi) Identification of critical path; and 

(vii) Schedule float.  

(d) The baseline Project Schedule shall be submitted at the Kick-Off Meeting. It shall 
subsequently be reviewed and analyzed by the City and City's advisors. Project 
Company shall discuss with the City and City's advisors any review comments 
and shall provide revised baseline schedule based on agreed-to changes. 

(e) The baseline Project Schedule updates shall be updated monthly. 

0.8. Risk Management. The Project Company shall incorporate risk management into the 
Project. The Project Company shall prepare and provide updates to a risk register, with 
respect to the Preliminary Services and Project Services, according to the following: 

(a) Develop and maintain a risk register using a risk register template approved by 
the City. 

(b) The risk register shall include the following information: 

(i) Risk identification; 

(ii) Activity or activities affected (tied to schedule activities); 

(iii) Risk description including qualitative categorization of risk; 

(iv) Estimated/calculated percent likelihood that risk may occur; 

(v) Phase of Project that risk could impact; 

(vi) Potential schedule impact should risk occur; 

(vii) Potential cost impact should risk occur; 

(viii) Potential health & safety impacts should risk occur; 

(ix) Risk trigger; 

(x) Risk owner; and 
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(xi) Risk management strategy (transfer, mitigate, accept, exploit). 

(c) Update the risk register monthly. 

(d) Conduct quantitative risk analysis (Monte Carlo simulation or similar) to further 
analyze and understand the possible impacts due to risks. 

0.9. Work Management System.  

(a) Project Company will maintain and coordinate all pertinent electronic design files 
and documents including all CADD-related files related to the Project. Electronic 
files submitted during each design phase shall use a naming convention approved 
by the City and described in the Project Management Plan. 

(b) The Project Company will be required to use a suitable Project Management 
Information System (PMIS) that is acceptable to the City, and follow any 
established procedures and workflows for documenting, sharing, and control of 
Project information. At a minimum, the PMIS will be used for the following: 

(i) Overall Project tracking and monitoring of key performance indicators; 

(ii) Meeting and workshops agendas, presentations, and notes; 

(iii) Action items, issues, decision logs, and tracking; 

(iv) Budget and schedule tracking; 

(v) Risk tracking and mitigation; 

(vi) Document submittals and transmittals including drawings (pdf format); 

(vii) Quality management documentation including comments, responses, and 
confirmations; 

(viii) Value engineering submissions; 

(ix) Invoices and monthly reports; 

(x) Templates and tools; and 

(xi) Project related communication. 

1. TASK 1: INITIAL DEVELOPMENT AND BODR SUBMITTAL PACKAGE 

1.1. Preliminary Services Initiation.  The Project Company shall: 

(a) Prepare a draft “Project Management Plan” summarizing the Preliminary 
Services objectives; approach; organization requirements defining 
resources/staffing, roles/responsibilities, contacts, and communication plan; 
quality assurance/quality control (QA/QC) plan; Project budget, schedule and 
work breakdown structure; financial tracking procedures; decision/outstanding 
items log; identification of each deliverable associated with each Task and 
subtask; and scope change management process. Submit an electronic copy in 
Adobe PDF format of the draft Project Management Plan to City within thirty (30) 
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calendar days following written authorization to proceed. Account for a period of 
five (5) calendar days for the City's review of the draft Project Management Plan 
submittal. 

(b) Schedule and facilitate a project kickoff meeting with City at City's Offices to 
review, among other topics, the contents of the proposed Project Management Plan 
and to discuss Project goals, objectives, and critical success factors. Prepare 
agenda and submit to City no later than seven (7) calendar days before meeting. 
Prepare and provide to City meeting minutes from the project kickoff meeting. 

(c) Update the draft Project Management Plan based on comments received from City 
and submit six (6) paper copies and an electronic copy in Adobe PDF format of 
the final Project Management Plan to City within fourteen (14) calendar days after 
receipt of City's comments. 

1.2. Project Requirements and Existing Documentation Review 

The Project Company shall: 

(a) Review existing Project requirements, goals, objectives, and constraints. 

(b) Review all reference and background documents as provided in 
https://www.dropbox.com/sh/vj8rnh3p0dup2zd/AAA9WBFFjyDVJyaBuUoKRH
Nqa?dl=0, the RFP, and any other existing Project documentation provided by the 
City including all documents relating to investigations and analyses from previous 
work efforts performed by others for the City or otherwise, such as surveys, 
topographic surveys, geotechnical and/or hydro-geological investigations, design 
plans, and construction specifications. 

(c) Identify, consult with, and analyze requirements of governmental agencies and 
authorities having jurisdiction to approve aspects of the Project. 

(d) Evaluate the Minimum Design and Construction Requirements, and, after 
consultation with City, recommend to City any modifications to such documents 
that in Project Company's judgment would benefit the Project. 

(e) Confirm feasibility of the Project based on the expected Project Site's metes and 
bounds and known site conditions. 

(f) Consult with City to define Facility Site constraints, Project requirements, and 
Project and Facility Site preferences.  

(g) Conduct one half day workshop with the City and City's advisors to discuss, 
confirm, and refine as necessary the following: 

(i) Findings and observations; 

(ii) Treatment requirements; 

(iii) Treatment process and equipment options; 

(iv) Minimum Design and Construction Requirements; 

(v) Permitting considerations; 

https://www.dropbox.com/sh/vj8rnh3p0dup2zd/AAA9WBFFjyDVJyaBuUoKRHNqa?dl=0
https://www.dropbox.com/sh/vj8rnh3p0dup2zd/AAA9WBFFjyDVJyaBuUoKRHNqa?dl=0
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(vi) Reliability and redundancy;  

(vii) Operations and maintenance and repair and replacement requirements; 
and 

(viii) Meeting minutes documenting workshop results. 

1.3. Site Investigations 

1.3.1 Facility Site Identification 

The Project Company shall be responsible for evaluating the potential Facility Sites and 
recommending the optimal Facility Site to the City.  In addition, the Project Company shall be 
responsible for preparing for the closing of the acquisition and financing of the selected site, as 
further described in Task 3.4. As part of this Task the Project Company shall be responsible for 
planning and conducting appropriate site due diligence and analysis and presenting its analysis 
of each potential site to the City along with its final recommendation.  In such capacity the Project 
Company’s due diligence and site analysis for each site shall include, but is not limited to: 

(a) Obtaining and analyzing title reports from title insurers authorized to issue title 
insurance in the State; 

(b) Subject to approval by the City, obtaining and analyzing ALTA surveys of the 
property by a licensed surveyor; 

(c) Obtaining and analyzing physical inspection and engineering reports; 

(d) Obtaining and analyzing appropriate levels of environmental investigations; 

(e) Obtaining and analyzing reports regarding regulations relevant to the 
development and operation of the New Wastewater Treatment Facility, including 
but not limited to applicable building codes, fire codes, zoning and other land use 
regulations, environmental requirements, and the availability of all necessary 
permits and approvals for the development and operation of the New Facility; 

(f) Obtaining and analyzing reports regarding the availability and potential cost of all 
necessary municipal services and utilities in sufficient quantities for the intended 
use of the New Wastewater Treatment Facility over its expected useful life; 

(g) Obtaining and analyzing appropriate traffic studies; 

(h) Obtaining and analyzing the potential impact of the New Facilities on adjacent 
properties and the potential impact of adjacent properties on the development and 
operation of the New Wastewater Treatment Facility;  

(i) Obtaining and analyzing or preparing reports regarding the economic costs and 
benefits of each potential site; and 

(j) Conducting and analyzing all other reasonably and customary due diligence and 
analysis appropriate for the acquisition of property for the purpose of developing 
and operating a facility like the New Wastewater Treatment Facility. 

The parties acknowledge and agree that the City will generally lead the land acquisition 
negotiations process with the current property owners.  
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1.3.2 Outfall Investigation 

The Project Company shall perform a comprehensive condition assessment for the existing outfall 
structure in accordance with Attachment 1B (Outfall Investigation Workscope), and provide a 
report to the City describing the assessment process and findings, and an opinion of the 
suitability of the existing outfall for use as a component of the New Wastewater Treatment 
Facility. The report should identify any current deficiencies, and the recommended 
improvements to be addressed by the Project Company as part of the Project. 

1.3.3 Hazardous Waste Investigation 

The Project Company shall perform a Phase I Environmental Site Assessment to evaluate the 
potential for site contamination to be present on or adjacent to the Project Site, and conclusively 
determine whether additional investigation is warranted. The Phase I Environmental Site 
Assessment must be performed in compliance with ASTM International’s E1527-13 Standard 
Practice for Environmental Site Assessments: Phase I Environmental Site Assessment Process, 
approved by the Environmental Protection Agency in November 2013.  The Phase I 
Environmental Site Assessment effort described in this paragraph is limited to the Project Site, 
and does not include the TCWTP. 

The parties acknowledge and agree that, as of the Agreement Date, the Preliminary Services Fee 
does not include the cost of any Phase II Environmental Site Assessments. Therefore, in the event 
any Phase II Environmental Site Assessment is deemed necessary: (1) the parties shall develop 
an Additional Services scope of work for such work; and (2) negotiate an appropriate adjustment 
to the Preliminary Services Fee. 

1.3.4 Geotechnical Investigations  

The Project Company shall perform a comprehensive geotechnical investigation of the Project 
Site in accordance with Attachment 1C (Geotechnical Investigations Workscope). 

1.3.5 Site Survey 

The Project Company shall perform a comprehensive site survey for the Project Site, in 
accordance with Attachment 1D (Site Survey Workscope), to be performed by a Professional Land 
Surveyor licensed in Oregon. 
 
1.4. Permitting Assistance 

The Project Company shall: 

(a) Consult with the City relative to applicable Project permits. Permitting 
responsibilities shall be in accordance with the project permitting plan described 
in item (b) below, as developed by the Project Company and approved by the City. 

(b) Develop a project permitting plan. The Project Company will hold many of the 
permits and shall develop permit applications and supporting documentation, 
such as studies, environmental surveys, or other materials, in accordance with 
the applicable regulations. The project permitting plan shall provide a list of 
necessary Project Company-held permits that are Project Company-led, in which 
the Project Company will obtain the permit from the respective permitting agency. 
The Permitting Plan shall also identify the permits that will be City-held permits, 
which will also be Project Company-led. The project permitting plan shall reflect 
the Project Company’s responsibility for all activities necessary for the application 
and maintenance of the NPDES permit issued by DEQ. Permits that are influential 
to critical path elements for the delivery of the design or construction should be 
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identified. The Permitting Plan shall cover activities and permitting schedule(s) for 
both the Preliminary Services and the Project Services phases, including a 
schedule for permit development, review of each permit, incorporating review 
comments, agency submittal, preparing responses to agency comments, review of 
responses, resubmittal to agency, and anticipated approval. The Permitting Plan 
shall identify submittal requirements and address roles and responsibilities, 
internal and external communication strategies and protocol as well as permit 
tracking procedures. 

(c) The Project Company shall be responsible for all activities and products required 
during the Preliminary Services phase of the work related to the application of the 
NPDES permit. 

(d) As a component of the task described under 1.4(c), the Project Company shall 
prepare a DEQ approvable facility plan in compliance with Oregon DEQ’s 
Guidelines for Preparing Wastewater Planning Documents and Environmental 
Reports for Public Utilities.  As a component of this plan, the Project Company 
shall compare its proposed solution to those recommendations contained in the 
“2014 CH2MHill Tryon Creek Wastewater Treatment Plan Facilities Plan” in order 
to satisfy alternative development, evaluation and recommendation requirements 
associated with the DEQ guidelines.   

(e) Submit an electronic copy in Adobe PDF format of draft Permitting Plan to City 
within forty-five (45) calendar days following authorization to proceed. 

(f) Schedule and facilitate one half day meeting with the City to present and 
summarize the draft Permitting Plan to discuss permitting coordination between 
the Project Company and City. 

(g) Update the draft Permitting Plan based on comments received from City and 
submit six (6) paper copies and an electronic copy in Adobe PDF format of final 
Permitting Plan to City within fourteen (14) calendar days after receipt of City's 
comments. 

(h) Have primary responsibility for the preparation, coordination, agency approval, 
compliance with permit requirements, renewals, transfers, and/or closeout of the 
Project Company-held, Project Company-led permits in accordance with the 
project permitting plan described in Task 1.4(b) of this Appendix. 

(i) If required during the Preliminary Services phase of the work, pay all agency 
permitting fees for the Project Company-held permits identified in accordance with 
the project permitting plan described in Task 1.4(b) of this Appendix. 

(j) Project Company shall be responsible for obtaining any temporary easements 
required for construction. Project Company shall coordinate with City and 
appropriate landowners. Project Company shall assist City in obtaining 
permanent easements, as needed, including assisting City in determining cost for 
such easements. 

1.5. Residuals Management Alternatives Study 

The Project Company shall: 
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(a) Evaluate Residuals treatment and management alternatives that will address 
collection, treatment, and removal of the Residuals produced within the New 
Wastewater Treatment Plant for disposal or beneficial use. Through the Residuals 
alternatives study, the Project Company shall identify a primary and backup 
Residuals disposal or end use avenue, both of which shall be contracted and 
available for management of the Residuals produced at the New Wastewater 
Treatment Plant for the entire operational period.  The intent of the two options is 
to provide diversification and a reliable avenue for Residuals management to 
mitigate risks associated with any one option.  

(b) The Residuals treatment alternatives shall achieve compliance with all 
requirements of 40 CFR Part 503 and OAR Chapter 340, Division 50.   

(c) All Residuals expected to be generated on site must be addressed as part of this 
study.  At a minimum, the study will include the following sections or areas of 
information:  

(i) Treatment processes and site layout for a Residuals program that initially 
produces sub-Class B biosolids and then adds equipment and necessary 
infrastructure for facilities that produce Class B biosolids. 

(ii) Treatment processes and site layout for a solids program that initially 
produces Class B biosolids and then adds equipment and necessary 
infrastructure for the final biosolids site layout associated with a Class A 
program.  

(iii) Treatment processes and final biosolids site layout for a Class A biosolids 
program.  

(iv) Beneficial end use or disposal recommendations for sub-Class B, Class B, 
and Class A programs. At least one sub-Class B alternative shall include 
transport of sub-Class B solids to the Columbia Boulevard Wastewater 
Treatment Plant for feed to the anaerobic digesters operated by the City of 
Portland.  

(v) Capital and annual operating and maintenance costs, and 30-year life 
cycle cost analyses for: 

1. Sub-Class B infrastructure and program, including but not limited to 
transporting sub-Class B biosolids to the Columbia Boulevard 
Wastewater Treatment Plant for feed to the anaerobic digesters 
operated by the City of Portland. 

2. Class B infrastructure and program.   
3. Class A infrastructure and program, including projected revenue 

from Class A biosolids, if applicable.  
4. Program costs shall include necessary Residuals monitoring, 

recordkeeping, and reporting required per 40 CFR Part 503 and OAR 
Chapter 340, Division 50. All reporting shall be performed by Project 
Company.  
 

(vi) For the sub-Class B, Class B, and Class A programs, impacts of return 
streams from the biosolids processes on the liquid treatment processes 
and effluent quality.  
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(vii) Capital and operating costs for treatment processes and systems 
necessary to treat return streams such that effluent quality is maintained 
as required.   

1.6. Basis of Design Report 

(a) Within thirty (30) days of the Notice to Proceed, the Project Company shall meet 
with the City to discuss the conceptual design included in its Proposal.  Such 
meeting is intended to give the City an opportunity to share additional design 
considerations, questions and concerns with the Project Company to be 
accounted for in subsequent design advancement work.  

(b) Within one hundred and twenty (120) days of the Notice to Proceed, prepare and 
deliver to the City a draft Basis of Design Report (“BODR”) that will, as 
appropriate, contain site investigation results; alternative evaluations and 
recommendations; design criteria development; Project feature design 
development; engineering analyses to support designs, including monitoring and 
SCADA designs; identification of regulatory requirements; and quality 
management reviews. The BODR shall include descriptions of any proposed 
deviations from the Minimum Design and Construction Requirements. At a 
minimum, the BODR shall include the following sections or areas of information: 

(i) Project Summary, Goals/Objectives, and Requirements; 

(ii) Overall Process Design; 

(iii) Hydraulics; 

(iv) Liquid Stream Treatment Process; 

(v) Solids Stream Treatment Process; 

(vi) Architectural and Structural Criteria; 

(vii) Electrical Power Distribution;  

(viii) I&C and SCADA; and 

(ix) Operations and Maintenance Approach. 

(c) The Basis of Design Report shall include a sufficient number of two-dimension 
(2D) and three-dimensional (3D) drawings to adequately depict the conceptual-
level design of the facilities. 

(i) Provide, as part of the BODR, an updated Project Schedule identifying 
critical path and key risk considerations. 

(ii) Furnish six (6) paper copies and an electronic copy in Adobe PDF format 
of the draft Basis of Design Report (and any other deliverables) to the City. 
Account for a period of fourteen (14) calendar days for City review of the 
draft BODR submittal. 

(iii) Schedule and facilitate a detailed review meeting with the City and City’s 
advisors to present and summarize Basis of Design Report, present 
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overview of initial Design-Build Work cost estimate, and present overview 
of Project Schedule. 

(iv) Revise the Basis of Design Report (and any other deliverables) in response 
to City's comments, as appropriate, and furnish six (6) paper copies and 
an electronic copy in Adobe PDF format of the revised Basis of Design 
Report (and any other deliverables) to the City within fourteen (14) 
calendar days of receipt of City’s comments. 

1.7. Technical Deliverable Material 

(a) After acceptance of the BODR by the City, and upon written authorization from 
City, the Project Company shall advise City if additional reports, data, or other 
information or services are necessary and assist the City in obtaining such 
reports, data, or other information and services; and from information in the 
BODR, prepare the following items which comprise the “Technical Deliverable 
Material”: 

(i) Drawings as necessary to clearly present the information required under 
Task 1.6(b).  

(ii) Specifications. 

(iii) Subcontractor and supplier procurement documents as described in Task 
4 of this Appendix. 

(iv) Supplemental reports, such as geotechnical, hazardous materials and 
outfall conditions surveys, required for execution of the Project. 

(b) The Technical Deliverable Material shall show or describe the character, scope, 
and intent of, or relate to, the Design-Build Work to be performed or furnished by 
or for Project Company, and shall be consistent with the BODR. Project Company 
shall provide in writing to the City descriptions of any deviations in the Technical 
Deliverable Material from the Basis of Design Report. 

1.8. Cost Estimating and Affordability Cap Analysis. 

As part of the BODR provide the following: 

(a) An initial Design-Build Work cost estimate in a format acceptable to the City. 

(b) An initial Operation Services cost estimate in a format acceptable to the City. 

(c) Utilizing baseline assumptions derived from an initial financing plan, as well as 
initial Design-Build Work Operation Services estimates, provide an initial 
compensation schedule for the Project demonstrating to what extent this might 
fall within or beyond the Affordability Cap.  

(d) Identify the top ten Project cost drivers and discuss options for cost reduction. 

(e) Provide separate initial cost estimates for the Residuals management options 
described in the Residuals management alternative study described in Task 1.5. 

1.9. Financing Plan 
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Within sixty (60) days of the Notice to Proceed, the Project Company shall meet with the City to 
discuss the conceptual financing approach included in its Proposal.  Such meeting is intended 
to give the City an opportunity to share additional financing considerations, needs and objectives 
for the Project Company to consider.  The results of such meeting shall be reflected in subsequent 
financing approach advancement work. 

Prior to the initial meeting described above, the Project Company must identify and provide a 
brief overview of at least two other financing approaches and explain why it believes the financing 
approach described in the Proposal is the most advantageous to the City. Such materials should 
include a discussion on advantages and disadvantages of each financing approach as well as 
indicative rates.  The Project Company must provide a discussion on the preferred financing 
approach’s ability to include a potential milestone payment/takeout of a portion of the debt (e.g. 
50%) by the City (which may be financed through SRF or WIFIA).  In addition, the Project 
Company must discuss its ability and intention to include SRF and WIFIA financing in the Project 
Company’s financing.  The Project Company should also identify action items, the costs of loan 
application and credit processing fees and a schedule for applications to secure SRF and WIFIA 
financing.   

The parties acknowledge and agree that, as of the Agreement Date, the Preliminary Services Fee 
does not include the cost of loan application or credit processing fees associated with SRF, if 
available, or WIFIA financing. Therefore, in the event the City elects to have the Project Company 
pursue SRF or WIFIA financing: (1) the parties shall develop an Additional Services scope of work 
for such loan application and credit processing to be included in Task 2; and (2) the City shall, 
at its discretion, elect to pay directly for such loan application and credit processing fees, or 
negotiate an appropriate adjustment to the Preliminary Services Fee so that the Project Company 
may pay for such fees. 

1.10. Operations and Maintenance Plan 

Within thirty (30) days of the Notice to Proceed, the Project Company shall meet with the City to 
discuss the conceptual operation and maintenance plan included in its Proposal.  Such meeting 
is intended to give the City an opportunity to share additional operation and maintenance 
considerations, questions and concerns, including, but not limited to preferred residuals 
management approaches.  The results of such meeting shall be reflected in subsequent O&M 
Plan advancement work as described in Task 2 and Task 3. 

2. TASK 2: 30% SUBMITTAL PACKAGE 

2.1. The Technical Deliverable Material will first be taken to a point of 30% completion of the 
overall final design, however some components of the Technical Deliverable Material will 
be taken to a higher percentage of completion at this stage. The 30% design will, as 
appropriate, contain supplemental site investigations; determination of the number and 
sequencing of construction packages; Project layout and features; preliminary design of 
Project features and facilities; design calculations; preparation of documents to support 
permitting; preparation of preliminary plans and specifications outline; and quality 
management reviews. This 30% design shall include descriptions of any deviations from 
the BODR. The following 30% design drawings shall be developed to the approximate 
levels of completion as indicated: 

(a) Cover Sheets (90% complete). 

(b) General Drawings:  

1. List of Drawings (90% complete); 
2. Site plan (90% complete); 
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3. Drawing symbols, numbering & tagging conventions, symbols, and 
abbreviations (90% complete); 

4. Hydraulic profiles (90% complete); 
5. Design criteria (90% complete); 
6. Process flow diagrams (90% complete); 
7. Pipe material schedule (90% complete); 
8. Equipment schedule (90% complete); 
9. Valve and gate schedules (60% complete); and 
10. Boundary survey (100% complete). 

 
(c) Civil Drawings: Yard piping, paving, grading, and stormwater drawings (30% 

complete). 

(d) Structural Drawings: General notes, plans and sections (30% complete). 

(e) Architectural Drawings: Floor plans (90% complete); and Elevations (30% 
complete). 

(f) Mechanical Drawings: Plans, sections, and details (30% complete). 

(g) Plumbing, HVAC and Fire Protection Drawings: Schedules (60% complete). 

(h) Electrical Drawings: 

1. Symbols, abbreviations (60% complete); 
2. Main switchgear single line diagram (60% complete); 
3. Load schedules (30% complete); 
4. Single line diagrams (30% complete); 
5. Electrical distribution site plan (30% complete); 
6. Project Facility electrical plans (30% complete); and 
7. Lighting and receptacle plans (30% complete). 

 
(i) Instrumentation: Legends and symbols (90% complete); Control system block 

diagrams/network architecture (90% complete); and Process and instrumentation 
diagrams (P&IDs) (90% complete). 

(j) Security Drawings: Project Site plan (30% complete); and Equipment schedules 
(30% complete). 

(k) The 30% design specifications shall be developed to the following approximate 
levels of completion: 

1. Complete list of Specifications. 
2. Identification of City standard Specifications and Project Company 

Specifications intended for use. 
3. Major equipment Specifications (30% complete). 

 
2.2. The Project Company shall furnish to the City six (6) paper copies of each draft 30% 

Technical Deliverable Material submittal, and an electronic copy in Adobe PDF format. 
On or about the time of the scheduled submissions of the above-referenced Technical 
Deliverable Material, Project Company and City shall meet and confer about the 
submissions, with Project Company identifying during such meetings, among other 
things, the evolution of the design and any changes to the BODR. Prepare agenda and 
submit to City no later than three (3) calendar days before meeting. Minutes of the 
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meetings, including a full listing of all changes, will be maintained by the Project 
Company and provided to all attendees for review. Following the design review meeting, 
the City shall review and comment on such submissions, providing any comments and/or 
concerns about such submittals within fourteen (14) calendar days of receipt from the 
Project Company. Project Company shall revise the Technical Deliverable Material (and 
any other deliverables) in response to City’s comments, shall maintain a 
comment/response log, and incorporate said responses into the subsequent Technical 
Exhibit Submittal. 

2.3. Within fourteen (14) calendar days of submission of each Technical Deliverable Material 
submittal, the Project Company shall submit an updated Design-Build Work cost 
estimate. Furnish six (6) paper copies and an electronic copy in Adobe PDF format of the 
updated Design-Build Work cost estimate. On or about the time of the scheduled 
submissions of the above-referenced Design-Build Work cost estimate, Project Company 
and City shall meet and confer about the submissions, with Project Company identifying 
during such meetings, among other things, the evolution of the costs. Following the cost 
review meeting, the City shall review and comment on such submissions, providing any 
comments and/or concerns about such submittals within seven (7) calendar days of 
meeting with the Project Company. Project Company shall revise the Design-Build Work 
cost estimates (and any other deliverables) in response to City’s comments, and 
incorporate said responses into the subsequent Design-Build Work cost estimates 
submittal. 

2.4. Permitting 

The Project Company shall update the project permitting plan described in Task 1.4(b) of this 
Appendix as necessary, and implement the submittal and review tasks described in Tasks 1.4 
(c), (d), and (e). 

2.5. Financing Plan 

The Project Company shall submit: 

(a) A description of the financing structures and competitive process that the 
Proposer is considering, including a description of, (i) each source of financing 
(including equity, any construction or standby facilities, any guarantees, 
subordinated debt, bank debt and capital markets debt), (ii) the indicative process 
and timeline for securing the financing commitments and achieving financial 
close, including identifying any independent financial advisor the Project 
Company intends to engage to assist in conducting such competitive process, and 
(iii) the allocation of responsibilities for executing this process among the Project 
Company’s team and the City’s advisors, as applicable;  

(b) The index or indices that the Project Company is considering relating to escalation 
of the Operations Charge; 

(c) Information about the debt instruments and the corresponding benchmark 
interest rates that the Project Company intends to use. The Project Company 
should identify the instruments rather than actual values and such rates must 
be independently verifiable by the City using Bloomberg U.S.-based screens or 
another independently verifiable source acceptable to the City, as appropriate; 

(d) Information about the proposed Financial Model Auditor as specified in Task 4.3.5 
(Preliminary Financial Model Audit) of this Appendix; and 
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(e) An initial draft version of the financial model as specified in Task 4.3 of this 
Appendix. 

2.6. Operation and Maintenance Plan 

(a) Project Company shall develop a draft version of the operations and maintenance 
plan (“O&M Plan”) for approval by the City that documents all protocols, 
procedures, and systems the Project Company will implement in order to operate 
and maintain the New Wastewater Treatment Facility in accordance with the 
Project Agreement.  At a minimum, the O&M Plan shall include the following 
content and shall conform to any and all ODEQ requirements for an operations 
and maintenance plan: 

(i) Operational procedures and protocols. 

(ii) Organizational chart and communications protocols. 

(iii) Standard operating procedures for all equipment and treatment processes. 

(iv) SCADA management approach. 

(v) LOBOs. 

(vi) Odor control procedures. 

(vii) Noise control procedures. 

(viii) Laboratory protocols. 

(ix) Residuals management and disposal plan. 

(x) Mitigation monitoring and reporting plan. 

(xi) Staffing plan. 

(xii) License management. 

(xiii) Emergency response and disaster recovery plan. 

(xiv) Hazard analysis and critical control points. 

(xv) Safety plan. 

(xvi) Security plan. 

(xvii) Meetings and City access to records and administrative space. 

(xviii) Computerized Maintenance Management System (CMMS) plan. 

(xix) Operations period operating reports. 

(xx) O&M inspections. 

(xxi) Repair and replacement plan:  
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1. Asset inventory / registry. 

2. Asset identification methodology. 

3. Asset useful life assumptions and calculations. 

4. Asset repair and replacement intervals. 

5. Asset repair data management methodology. 

6. CMMS interfaces. 

7. Asset inspection protocol. 

8. Spare / replacement part inventory. 

9. Reporting protocol. 

(b) The Project Company shall submit the draft O&M Plan for City review. The 
Contractor shall conduct up to two (2), 8-hour review meetings with the City and 
its advisors, and shall incorporate comments from City into final draft of plan. 
The Contractor shall account for a period of twenty-eight (28) days for review of 
draft plan. 

(c) Project Company shall incorporate changes to the draft O&M Plan based on review 
by the City, the City’s advisors, and ODEQ and provide the final O&M Plan to the 
City and ODEQ in hard copy and electronic format. 

2.7. Cost Estimating and Affordability Cap Analysis 

As part of the 30% submittal package provide the following: 

(a) An updated Design-Build Work cost estimate in a format acceptable to the City, 
explaining changes from the BODR Design-Build Work cost estimate. 

(b) An updated Operation Services cost estimate in a format acceptable to the City, 
explaining changes from the BODR Operation Services cost estimate. 

(c) An estimated cost for Facility Site acquisition based on the selected site. 

(d) Utilizing baseline assumptions derived from the updated financing plan, as well 
as updated Design-Build Work Operation Services estimates, provide an updated 
compensation schedule for the Project demonstrating to what extent this might 
fall within or beyond the Affordability Cap.  

(e) Identify the top five Project cost drivers and discuss options for cost reduction. 

(f) Provide updated cost estimates of the Residuals management options described 
in the Residuals management alternative study described in Task 1.5, as updated. 

3. TASK 3: 60% SUBMITTAL PACKAGE  

3.1. The Project Company shall next take the Technical Deliverable Material to a point of 60% 
completion of the overall final design. The process for meeting, conferring, and approving 
such submissions shall proceed in the same manner as set forth in Task 2 above. 
Technical Deliverable Material at the 60% level will, as appropriate, contain final site 
investigations; final Project layout and features; detailed design of Project features; 
detailed drawings and specifications; design calculations (civil, electrical, mechanical, 
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structural); and quality management reviews. The following 60% design drawings shall 
be developed to the approximate levels of completion as indicated: 

(a) Cover Sheets (90% complete). 

(b) General Drawings:  

1. List of Drawings (100% complete); 
2. Site plan (100% complete); 
3. Drawing symbols, numbering & tagging conventions, symbols, and 

abbreviations (100% complete); 
4. Hydraulic profiles (100% complete); 
5. Design criteria (100% complete); 
6. Process flow diagrams (100% complete); 
7. Pipe material schedule (100% complete); 
8. Equipment schedule (100% complete); 
9. Valve and gate schedules (90% complete); and 
10. Boundary survey (100% complete). 

 
(c) Civil Drawings: 

1. General notes (60% complete); 
2. Details (60% complete); and 
3. Yard piping, paving, grading, and stormwater drawings (60% 

complete). 
 

(d) Structural Drawings: General notes, plans and sections (60% complete). 

(e) Architectural Drawings: 

1. General notes (60% complete); 
2. Schedules (60% complete); 
3. Code review drawings (90% complete); 
4. Floor plans (100% complete); 
5. Roof plans (60% complete); 
6. Elevations (60% complete); 
7. Reflected ceiling plans (60% complete); 
8. Sections (60% complete); and 
9. Details (60% complete). 

 
(f) Mechanical Drawings: Plans, sections, and details (60% complete). 

(g) Plumbing, HVAC and Fire Protection Drawings: Schedules (90% complete); 
Plumbing isometric drawings (60% complete); and Plans & details (60% complete). 

(h) Electrical Drawings: 

1. General notes, symbols, abbreviations (90% complete); 
2. Main switchgear single line diagram (90% complete); 
3. Load schedules (90% complete); 
4. Panel schedules (90% complete); 
5. Single line diagrams (90% complete); 
6. Electrical distribution site plan (60% complete); 
7. Project Facility electrical plans (60% complete); 
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8. Conduit plans (30% complete); 
9. Grounding plans (60% complete); and 
10. Lighting and receptacle plans (60% complete). 

 
(i) Instrumentation: Legends and symbols (90% complete); Control system block 

diagrams/network architecture (90% complete); and Process and instrumentation 
diagrams (P&IDs) (90% complete). 

(j) Security Drawings: Project Site plan (60% complete); and Equipment schedules 
(60% complete). 

(k) The 60% design specifications shall be developed to the following approximate 
levels of completion: 

1. Table of contents (100%). 
2. Identification of City standard Specifications and Project Company. 
3. Specifications intended for use. 
4. Major Equipment Specifications (90% complete). 
5. Concrete Specifications (90% complete). 
6. Piping and valve Specifications (90% complete). 
7. Control narratives (90% complete). 
8. Balance of Specifications (60% complete). 

 
(l) Any subsequent modifications or development of the final design beyond the 60% 

level will be determined by the City. If the City directs the Project Company to 
modify/advance the final design beyond the 60% level, the Project Company shall 
be compensated for such modification/advancement as an Additional Preliminary 
Service.  

(m) The Project Company shall provide necessary field surveys and topographic and 
utility mapping for the purpose of preparing Technical Deliverable Material. Utility 
mapping will be based upon information obtained by the Project Company from 
utility providers. The Project Company shall provide necessary geotechnical 
analysis and reporting for the purpose of preparing Technical Deliverable Material. 

(n) The Project Company shall furnish to the City six (6) final paper copies and an 
electronic copy in both original file formats (i.e., MS Word; MS Excel; AutoCADD; 
MicroStation, etc.) and Adobe PDF format of the 60% Technical Deliverable 
Material. 

(o) Technical Deliverable Material documents will be developed by Project Company 
in 3D and associated 2D format. The 3D model(s) and associated 2D drawings will 
be prepared in accordance with Project Company's CAD Standards Manual. A 
complete set of 2D drawings will be developed from the 3D model(s). The 2D 
drawings will contain, as a minimum, the following information: 

(i) Building architectural and structural plans, elevations, cross-sections and 
other related sections and details, as appropriate to adequately describe 
the work. 

(ii) Plan views, cross-sections and other related sections, and details of 
mechanical equipment. 

(iii) Mechanical, electrical and I&C drawings that accurately depict required 
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building systems. 

(iv) Wiring diagrams and logic descriptions related to programmable logic 
controllers (PLCs) and any remote input/output (RIO) racks proposed to 
be installed. 

(p) Prior to the 60% Technical Deliverable Material submittal, the City will prepare 
Division Owner-Requirements (ORs) for review and comment by the Project 
Company. The Division ORs will document the City general requirements, such 
as field support facilities, performance testing, quality control, etc. The Division 
ORs will become an exhibit to the Project Agreement.  

(q) Project Company shall conduct constructability and value-engineering reviews at 
each design deliverable (30% and 60%). Findings from the reviews will each be 
documented in a technical memorandum provided to the City for review and 
comment.  

(r) Project Company, City, and City's advisors will participate in design collaboration 
meetings at the City's offices. Account for ten (10), 2-hour meetings held in person 
at the City offices or via conference call.  

3.2. Project Commissioning, Start-Up, and Transition Services 

The Project Company shall prepare a Project Commissioning Plan that describes in detail the 
process that will be implemented and the deliverables that will be provided in order to 
commission, test, and start up the Project. The Project Commissioning Plan shall also describe 
the process the Project Company will implement to transition the operations of the TCWTP 
operated by the City of Portland to the Project, and to decommission the TCWTP.  At minimum, 
the Project Commissioning Plan shall contain: 

(a) A description of the overall plan to commission, test, and start up the Project, 
including identification of roles and responsibilities of the Project Company, City, 
and others. 

(b) A description and outline of the testing process the Project Company will 
implement to demonstrate performance of individual components of the Project. 

(c) A description and outline of the Project acceptance testing process and plan. 

(d) A description of the approach that will be implemented to ensure stable and 
reliable operation of the TCWTP during the commissioning and testing processes. 

(e) A description of the transition process that will be implemented during 
commissioning and testing, and ultimately to transfer all wastewater treatment 
services, of the TCWTP to the Project. 

(f) A description of the process that will be implemented to decommission the 
TCWTP. 

3.3. Demolition and Remediation Plan 

The Project Company shall undertake necessary site investigations and shall prepare a draft 
demolition and remediation plan that describes the approach to be undertaken for the demolition 
and, if necessary, remediation of the TCWTP and TCWTP site.  The demolition and remediation 
plan shall identify all tasks required to demolish the TCWTP and return the site to a condition 
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suitable for various other uses as determined by the City.  If the Project Company believes that 
Phase I or Phase II Environmental Site Assessments are necessary, it should include these 
services in the draft plan either as required or optional services.  The demolition and remediation 
plan shall also include the allocation of task responsibilities, allocation of risks, schedule 
requirements, permitting requirements, and estimated costs. The City shall have at least 30 days 
to review the draft demolition and remediation plan and provide comments to the Project 
Company to be incorporated in the final version of the document.  

3.4. Facility Site Acquisition 

The Project Company shall be responsible for preparing for the closing of the acquisition and 
financing of the selected Facility Site. 

The Project Company shall administer the option agreements to preserve the City’s rights 
thereunder, provided that in no event is the Project Company authorized to exercise any option 
or take any other formal action under an option agreement without the City’s prior written 
consent.  As part of its responsibilities regarding the option agreements, the Project Company 
shall assist the City in coordinating inspections and in determining the applicable purchase 
price, including, without limitation, researching and vetting potential appraisers and obtaining 
and assembling all information necessary for the appraisal process. 

In anticipation of the closing on the Facility Site and the related financing, the Project Company 
shall provide general support to the City, including but not limited to finalizing title insurance 
commitments and surveys, preparing or assisting in the preparation of closing apportionments 
and all items to be delivered by the City at closing, reviewing or assisting in the review of all items 
to be received by the City at closing from the seller, and coordinating the satisfaction of all 
requirements of the financing relating to the Facility Site. 

In carrying out its responsibilities regarding the acquisition of the Facility Site the Project 
Company shall regularly consult and coordinate with the City and its counsel and other advisors. 

3.5. Equity, Inclusion and Diversity Subcontracting Plan 

The Project Company shall provide an updated draft equity, inclusion and diversity 
subcontracting plan, based on the draft plan included in its Proposal, to be utilized during the 
design-build phase of the Project under the Project Agreement. The draft plan should 
demonstrate how the Proposer will make a good faith effort to award a total of 25% of the Design-
Build Work that is subcontracted to entities other than the Design-Build Subcontractor to 
Disadvantaged Business Enterprises (DBE), Minority Business Enterprises (MBE), Women 
Business Enterprises (WBE), and Emerging Small Business Enterprises (ESB), as properly 
certified within the State of Oregon Certification Office of Business Inclusion and Diversity.  The 
minimum aspirational goal for each type of enterprise is as follows: 12% D/MBE, 5% D/WBE 
and 5% ESB.  . 

3.6. Permitting 

The Project Company shall update the project permitting plan described in Task 1.4(b) of this 
Appendix as necessary, and implement the submittal and review tasks described in Tasks 1.4(c), 
(d), and (e). 

3.7. Draft Financing Plan and Financial Model 

The Project Company shall submit an initial draft of the materials described in Task 4.2 
(Financing Plan Requirements) of this Appendix to the City for its review and comment. The City 
shall have at least 30 days to review such materials and provide comments to the Project 
Company. The Project Company shall account for such City comments in the final Financing 
Plan submitted pursuant to Task 4 (Definitive Project Submittal). 
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The Project Company shall submit an initial draft of the materials described in Task 4.3 
(Financial Model Requirements) of this Appendix to the City for its review and comment. The City 
shall have at least 30 days to review such materials and provide comments to the Project 
Company. The Project Company shall account for such City comments in the final Financial 
Model submitted pursuant to Task 4 (Definitive Project Submittal). 

3.8. Operations and Maintenance Plan 

As necessary, the Project Company shall update the O&M Plan to reflect any changes to the 
operations and maintenance approach for the New Wastewater Treatment Facility, and provide 
the updated O&M Plan to the City and ODEQ in hard copy and electronic format. 

3.9. Cost Estimating and Affordability Cap Analysis 

As part of the 60% submittal package provide the following: 

(a) An updated Design-Build Work cost estimate in a format acceptable to the City, 
explaining changes from the 30% submittal package Design-Build Work cost 
estimate. 

(b) An updated Operation Services cost estimate in a format acceptable to the City, 
explaining changes from the 30% submittal package Operation Services cost 
estimate. 

(c) An updated estimated cost for Facility Site acquisition based on the selected site. 

(d) Utilizing baseline assumptions derived from the updated financing plan, as well 
as updated Design-Build Work Operation Services estimates, provide an updated 
compensation schedule for the Project demonstrating to what extent this might 
fall within or beyond the Affordability Cap.  

(e) Provide an initial cost estimate for the demolition and remediation of the TCWTP, 
based on the demolition and remediation plan described in Task 3.3. 

(f) Provide updated cost estimates of the Residuals management options described 
in the Residuals management alternative study described in Task 1.5, as updated. 

4. TASK 4: DEFINITIVE PROJECT SUBMITTAL 

The Definitive Project Submittal shall be completed and submitted to the City on a timely basis, 
and shall remain a firm offer by the Project Company for at least 180 days.  The Definitive Project 
Submittal shall include and be based upon the Technical Specifications, acceptance standards, 
performance guarantees, O&M Plan and plan of finance and all other information, analysis, 
findings and reports developed by the Project Company during the performance of the prior 
Preliminary Services Tasks, and shall be prepared in accordance with the Contract Standards.   

There should be no changes to the Definitive Project Submittal from the materials submitted by 
the Project Company under Task 3, unless the City requested a change following its review of 
the 60% submittal package.  

The Definitive Project Submittal components are a price submittal, a technical submittal, a 
commercial terms submittal and an additional information submittal, as follows: 

4.1. Price Submittal 

(a) The Financing Plan described in Task 4.2 of this Appendix; 
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(b) The Financial Model Described in Task 4.3 of this Appendix; 

(c) A proposed Capital Charge Component, with a detailed and comprehensive 
description of how the proposed Capital Charge Component was derived and the 
material factors on which it was based (including Facility Site acquisition and 
financing costs); 

(d) If applicable and requested by the City, a list of any proposed allowance items, 
alternate prices and unit prices; 

(e) Evidence that the price submittal meets the Affordability Cap; 

(f) A proposed Design-Build Price on a fixed lump sum price option basis, which shall 
be accompanied by appropriate open-book pricing supporting documentation;  

(g) A proposed Operations Charge Component, with a detailed and comprehensive 
description of how the proposed Operations Charge Component was derived and 
the material factors on which it was based; 

(h) A proposal on how the Operations Charge will be escalated annually;  

(i) Identification of an annual repair and replacement allowance; 

(j) An annual guaranteed maximum energy utilization; 

(k) An annual guaranteed maximum on any other amounts that the City has agreed 
in its discretion to treat as a pass-through; 

(l) Proposed debt service and Return-on-Equity schedules; 

(m) An annual Service Fee that supports the annual Service Fee calculation and 
reflects the proposed “Design-Build Subcontractor Fee”, “Operations 
Subcontractor Fee” and “Return-on-Equity” set forth in the Project Company’s 
Proposal, as well as the Preliminary Services Fee; and 

(n) All costs, bids, quotes, estimates and other information supporting the Definitive 
Project Submittal shall be made available to the City. 

The Capital Charge Component and proposed Operations Charge Component and the 
other elements of the Definitive Project Submittal shall be based upon the risk allocation 
established by the Project Agreement. 

4.1.2 Technical Submittal 

(a) Technical Specifications to be incorporated into the Project Agreement;  

(b) Acceptance standards, acceptance test procedures, to be incorporated into the 
Project Agreement; 

(c) The final and complete list of required Governmental Approvals (recognizing that 
the Project Company will be required to acquire all Governmental Approvals) for 
the Project (including Governmental Approval application submittal dates and 
assumed Governmental Approval issuance dates to be incorporated into the 
Project Agreement; 
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(d) A description of any Change in Law that has occurred between the Agreement 
Date and the date of the Definitive Project Submittal; 

(e) A maintenance of operations during construction plan and transition plan; 

(f) An updated and finalized description of the Project Site; 

(g) The O&M Plan including the major maintenance, repair and replacement 
schedule; and 

(h) Performance guarantees for the Project’s operation and maintenance term. 

4.1.3 Commercial Terms Submittal 

(a) Confirmation that the Project Agreement as previously finalized between the City 
and Project Company is agreed to in all respects; 

(b) A Scheduled Acceptance Date; 

(c) A guaranteed schedule for completing the Design-Build Work by the Scheduled 
Acceptance Date; 

4.1.4 Additional Information Submittal 

(a) A final subcontracting plan; 

(b) The names of proposed Subcontractors and descriptions of their roles for approval 
by the City; 

(c) A letter from a qualified surety confirming the intent of the surety to provide the 
payment bond and performance bond required under the draft Project Agreement; 

(d) A final equity, inclusion and diversity subcontracting plan, meeting the 
requirements of Task 3.5;   

(e) A listing of any assumptions, clarifications or qualifications made by the Project 
Company in providing its Definitive Project Submittal that are material to any part 
thereof, including a statement as to what information supplied by the City (if any) 
the Project Company proposes to use as the basis of any portion of its Definitive 
Project Submittal; and 

(f) Any other information reasonably requested by the City prior to the due date for 
the Definitive Project Submittal as necessary or appropriate to negotiate and 
complete the Project Agreement. 

4.2. Financing Plan Requirements 

The Project Company must provide a full description of a complete financing plan for the Project 
Agreement (the “Financing Plan”), including the amounts and timing of required funds through 
the Design-Build Period, the complete operation and maintenance period and including all the 
Operation and Maintenance Services and the lifecycle maintenance. The sources of funds must 
match the demand for funds throughout both the design-build period and the operation and 
maintenance period. 

4.2.1 Committed Financing 
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The Financing Plan must demonstrate the sources of finance and the level of commitment of the 
financing, and include the following information: 

(a) Full details of each source of financing, including equity, any construction or 
standby facilities, subordinated debt, capital markets debt, variation facilities and 
internally generated funds (separated into interest earned on deposits, reserve 
accounts, and third party income); 

(b) Identification and credit status of each investor and the amount to be provided by 
each investor, including expected yields or returns; 

(c) For each investor subscribing equity or quasi-equity (including the holding of 
subordinated debt in a tax-exempt structure), details about the availability of 
equity / quasi-equity finance, including, as applicable, copies of all relevant 
agreements and board minutes approving the quantum of equity / quasi-equity 
to be provided; 

(d) If guarantees are to be provided as part of the financing package, written 
confirmation by each shareholder’s parent company, stating that it is able to 
provide a parent company guarantee in relation to the availability of the equity / 
quasi-equity (including the holding of subordinated debt in a tax-exempt 
structure) for the Project, and that it has adequate funds available; 

(e) If any equity or quasi-equity (including the holding of subordinated debt in a tax-
exempt structure) finance is to be raised from external sources, specify such 
sources and provide written confirmation from the providers as to their 
willingness to provide funding and the amount of funding available; and 

(f) Full description (including, where applicable, copies) of all relevant agreements 
evidencing and confirming the extent of support (including performance 
guarantees) that is to be provided in respect of the obligations and liabilities of the 
Project Company by each of the Project Company’s shareholders, subcontractors 
and associated third parties, including details of any parent and ultimate parent 
company involvement in any and all such elements of support. 

4.2.2 Term Sheets 

The Project Company must provide term sheets for all the financing providers including: 

(a) The identity of the arranger, underwriter or lenders, as applicable; 

(b) The period for which such financing is valid until; 

(c) Type of financing facility; 

(d) Purpose of facility; 

(e) Availability period; 

(f) The amount of financing proposed or committed and currency in which it is to be 
provided; 

(g) The drawdown schedule; 

(h) Details of grace periods, including duration and contingency; 
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(i) Repayment or redemption schedules, maturity dates and prepayment terms 
(including make-whole clauses); 

(j) Details of the performance security package to be provided by each of the Project 
contractors, including details of letters of credit or other security, bonding or 
guarantee requirements and costs (from either parents or third parties); 

(k) Arrangement, underwriting, commitment, agency and all other fees; 

(l) Interest rates (whether fixed or floating) specifying base rate, other credit spreads 
and all margins and including any ratchet mechanism; 

(m) Requirements for reserve accounts; 

(n) Any proposed hedging arrangements in respect of interest rates; 

(o) Events of default and other similar arrangements; 

(p) Step-in arrangements consistent with the Project Agreement; 

(q) Any conditions precedent for disbursement; 

(r) Due diligence requirements; 

(s) Any other restrictions, requirements or conditions that may materially impact the 
Project Company’s ability to raise financing or drawdown on committed financing 
after financial close; 

(t) If the Financing Plan is dependent on a credit rating, an indicative credit rating 
from one or more ratings services; 

(u) A confirmation letter from the Project Company’s financial advisor stating that the 
Financing Plan is achievable and robust; 

(v) Details of any working capital requirements and details of how these requirements 
will be met; 

(w) Details of any standby facilities provided to satisfy the requirements of the Project 
Agreement; 

(x) Details on any “make whole” provisions or breakup fees; and 

(y) To the extent that other forms of finance, other than debt and equity, are to be 
used the Project Company is to provide appropriate details equivalent to those 
requested above for equity and debt finance. 

4.2.3 Support Letters 

The Project Company must provide confirmation from each of its equity or quasi-equity (including 
the holding of subordinated debt in a tax-exempt structure) providers: 

(a) That the equity or quasi-equity provider has reviewed and approved the Financing 
Plan and pricing established in the Definitive Project Submittal, 
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(b) That the equity or quasi-equity provider is fully committed to providing the equity 
or quasi-equity described in the Financing Plan, and 

(c) That the equity or quasi-equity provider will make the funds available as described 
in the Financing Plan and as required by the lenders. 

4.2.4 Lenders and Financing Commitment 

The Project Company must provide confirmation from its lenders: 

(a) That the Project Company’s timetable and steps required to reach financial close 
are achievable, 

(b) That each lender’s counsel has reviewed and fully commented on the draft Project 
Agreement, 

(c) That the lender has reviewed and accepted the Financial Model (stating the 
version number); and 

(d) The level of approval obtained from the lender and that no conditions other than 
the conditions precedent for disbursement described in the provided term sheets 
must be satisfied before the funding will become committed.  

4.2.5 Interest Rate Hedging 

The Project Company must describe and provide details of its proposed interest rate hedging 
strategy, if any that may be used, including the time period over which a hedge is expected to be 
in place and the proportion of the debt repayments that are to be hedged. 

4.2.6 Refinancing 

The Project Company must describe any plans for refinancing. If the Project Company plans to 
refinance debt, the Project Company must provide full details including assumptions with 
respect to:   

(a) The structure and the timing of refinancing; 

(b) Interest rates; 

(c) Margins; 

(d) Timing of repayments; 

(e) Reserve accounts; and 

(f) Cover ratios. 

4.2.7 Financial Close Interest Rate Risk 

The Project Company must describe and provide full details on any interest rate risk, such as 
benchmark interest rate risk that it will not retain the risk of prior to financial close and how it 
expects the City to share in any such risk. 

4.2.8 Taxes 
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The Project Company must provide full details of its taxation assumptions to demonstrate that 
the Project Company has given full consideration to all tax implications in preparing the 
Financing Plan and Financial Model. 

4.3. Financial Model Requirements 

The Project Company shall provide the computer model it has used and which is proposed to 
become the initial financial model upon Commercial Close under the Project Agreement (the 
“Financial Model”). The file must meet the requirements below and must allow the viewer access 
to all internal formulas, data and assumptions together with a full print out of all model sheets. 

4.3.1 General Financial Model Requirements 

The Financial Model must: 

(a) Provide financial projections (cost and revenue projections) on a monthly basis 
prior to the Scheduled Acceptance Date and on a semi-annual basis (for each 
period ending December 31 and June 30) from the Scheduled Acceptance Date 
until the end of the Term; 

(b) Be expressed in US dollars; 

(c) Be based on the pre-approved benchmark interest rates and have such rates be 
easily identifiable.  

(d) Include a print option macro; and 

(e) There should be no circular references or balancing numbers and no input 
numbers in the calculation worksheets. 

4.3.2 Schedules 

The Financial Model must include and provide: 

(a) Assumption schedules: 

(i) Capital and operating costs; 

(ii) Taxation; 

(iii) Construction milestone payment, if applicable; 

(iv) Affordability Cap; and 

(v) A scenario control sheet. 

(b) Sheets: 

(i) A schedule of Service Fee payments by the City that sets out the expected 
date of Service Fee payments and the amount to be paid by the City, in 
both real and nominal terms; 

(ii) The proposed funding structure, with funding schedules that specify the 
expected debt repayment dates and the amount of debt service, in nominal 
terms only, to be repaid; 
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(iii) The calculation of Project returns for the different elements of financing; 

(iv) Projected income statements; 

(v) Projected balance sheet; 

(vi) Cash flow projections; 

(vii) Cash cascade in order of seniority (which should be consistent with any 
funding term sheets); and 

(viii) Supporting schedules. 

4.3.3 Specific Outputs 

The Financial Model should produce the following outputs: 

(a) A page listing the annual Service Fee for each year (such Service Fee must fall 
within the Affordability Cap established for each year). The information must also 
include the breakdown of the annual Capital Charge Component and the 
Operations Charge Component for each year. 

(b) Project internal rate of return (IRR), before financing and tax, in both real terms 
and nominal terms; 

(c) Return on equity and sub-debt, in both real terms and nominal terms, and a 
blended equity return that incorporates all sub-senior debt finance; 

(d) Debt to equity ratio at the time of financial close and at the Acceptance Date, 
defined as total financial debt divided by total shareholders’ funds; 

(e) Drawdown schedules, including dates and amounts for all sources of finance on 
a semi-annual basis; 

(f) Weighted average cost of capital at the assumed financial close date; 

(g) Annual debt service payment schedule over the term of the Project, including the 
annual debt service cover ratio and loan life cover ratio for each year of the Project 
Agreement’s term, with minimum and average ratios; 

(h) Any other ratios that are considered relevant to the proposed financial structure, 
financial covenants or financing agreements; 

(i) The precise timing of any equity injections and details of the phasing, if 
appropriate; 

(j) NPV of the real Service Fee, assuming no deductions for poor performance, with 
clearly defined discount rates; 

(k) Summary financial statements, in nominal terms only, for each year of the 
Project’s term, in accordance with Generally Accepted Accounting Practice (GAAP); 

(l) The construction price that is included in the Financial Model will be the Project 
Company’s estimated out-turn construction price at the assumed financial close 
Date; 
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(m) A breakdown of development costs; 

(n) Revenues and costs on a semi-annual basis; 

(o) Operation and maintenance costs; 

(p) Lifecycle / major repair and replacement costs; 

(q) A breakdown of Project Company revenues and costs; 

(r) Other operating costs; 

(s) Net income from income generation activities, analyzed by activity; and 

(t) Revenue and capital flows. 

4.3.4 Financial Model Data Book 

(a) The Project Company must provide a detailed and comprehensive Financial Model 
specification booklet including, instructions for using the Financial Model, 
including: 

(i) How changes to input variables should be entered; 

(ii) How to run the model following changes to inputs; 

(iii) How to run sensitivities; 

(iv) Details of all macros, if any, contained in the model; 

(v) How to print key reports and the entire model; 

(vi) Details of the optimization procedure; and 

(vii) Construction of the model, including contents list of sheets and data 
contained within. 

(b) As part of the Financial Model specification booklet, the Project Company must 
provide full details of the model inputs which identifies and includes: 

(i) For each source of finance: the drawdown timetable; grace period; 
repayment schedules; debt maturity profile; costs of finance, including 
margins and fees and all success fees; and any variations to margins or 
fees over the life of the loans; 

(ii) Capital and operating cost schedules; 

(iii) Macro-economic assumptions, including interest and inflation rates; 

(iv) Taxation assumptions; 

(v) The assumptions made in relation to applicable sales tax liabilities and 
recoverability; 
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(vi) Accounting policies, including depreciation by asset type, and working 
capital requirements; 

(vii) All other assumptions that have been necessary in order to construct the 
Financial Model; and 

(viii) The inputs data should be consistent with, and reconcile to, the Financial 
Model. 

4.3.5 Financial Model Audit 

The Project Company must provide an independent audit of its Financial Model to be conducted 
by a nationally recognized financial model auditor. 

Copies of the audit reports and opinions shall be co-addressed to the City and the City will be 
expressly identified therein as an entity entitled to rely upon such audit, subject to the financial 
model auditor’s contractual caps on liability. 

The Project Company also shall provide the City with an opinion from the financial model auditor 
stating that the Financial Model is suitable for use in connection with the financial close and 
refinancing procedures set forth in the Project Agreement. This opinion, on which the City will 
be co-addressee and expressly entitled to rely, may also result from an independent review of the 
Financial Model required by the lenders. 

4.4. Additional Requirements for Preparing the Definitive Project Submittal 

(a) The Project Company shall conduct any supplier proposal process on an “open 
book” basis, and shall allow the City to participate in the receipt and analysis of 
all proposals, including but not limited to the following:  

(i) Conduct supplier procurement processes so as to obtain competitive 
pricing for cost components of the Project construction including 
equipment and materials to be incorporated into the construction, and 
equipment and temporary facilities used in performing the construction. 

(ii) Submit draft procurement documents including procurement contract 
language, technical specifications, and drawings as required to solicit 
procurement proposals for City’s review and comment. City’s comments 
will be discussed and incorporated into documents as agreed by the 
parties. 

(iii) Distribute requests for proposals or requests for bids for the equipment to 
be procured to respective suppliers, respond to supplier’s questions, and 
prepare addendums as necessary. Copies of all solicitation documents, 
addenda, and other relevant correspondence shall be provided to the City. 

(iv) Solicit competitive bids from all major suppliers. A major supplier shall be 
considered a supplier that provides equipment or materials equating to 
one-half percent (0.5%) or greater of the Project direct costs; or as 
otherwise agreed upon between the City and Project Company. 

(v) Meet with the City to receive the City’s recommendations for award of 
procurement contracts. Discuss the City’s preferences and reach 
agreement between the City and Project Company on the final supplier 
selections on the basis of best value, after considering price and other non-
monetary factors.  
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(b) The Project Company shall conduct any subcontractor proposal process on an 
“open book” basis, and shall allow City to participate in the receipt and analysis 
of all proposals. Project Company shall endeavor to invite at least three (3) 
subcontractor proposers, if practical, for all major subcontracts, unless otherwise 
authorized by the City. A major subcontractor shall be considered a subcontractor 
that performs work equating to one-half percent (0.5%) or greater of the New 
Wastewater Treatment Facility direct costs; or as otherwise agreed upon between 
the City and Project Company. The Project Company shall furnish copies of 
quotations to the City for review prior to award. The Project Company, following 
consultation with the City, shall have the right to select on the basis of best value, 
after considering price and other factors. Copies of all subcontracts, including all 
modifications and/or revisions will be furnished to the City within five (5) business 
days from issuance.  

(i) The Project Company may select certain subcontractors without 
implementing the procurement process as required above if it first obtains 
the City’s written consent, which may be withheld in the City’s discretion; 
and 

(ii) For selecting subcontractors, a prequalification process shall be utilized 
by the Project Company by first identifying potential subcontractors and 
then evaluating subcontractors based upon a prequalification 
questionnaire. The prequalification questionnaire shall address evaluation 
criteria agreed upon by the Project Company and City. 

(c) Project Company shall not employ any subcontractor or supplier against whom 
the City may have reasonable objection. The Project Company shall not be 
required to employ any subcontractor, supplier, or other individual or entity to 
furnish or perform any work against whom the Project Company has reasonable 
objection. 
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ATTACHMENT 1A 

MINIMUM DESIGN AND CONSTRUCTION REQUIREMENTS 

A. General Design Requirements 

The New Wastewater Treatment Facility shall be designed in compliance with the following 
minimum requirements:  

1. Minimization of the site footprint. 

2. Consideration of footprint space for possible future on-site biosolids treatment. 

3. Operational reliability under all design flow and loading ranges. 

4. Operational efficiency under all design flow and loading ranges. 

5. Redundancy as a Class I facility in compliance with the Design Criteria for Mechanical, 
Electric, and Fluid System and Component Reliability, U.S. Environmental Protection 
Agency, 1973. 

6. Utilization of gravity flow whenever possible. 

7. Uncomplicated and efficient maintenance and repair approach, and minimization of the 
frequency of maintenance.   

8. Ease, efficiency and safety of operations, maintenance, repair, and replacement 
activities (e.g., efficient and safe access to equipment).   

9. Highly effective and proven odor control system(s) that minimize odor-related 
complaints from adjacent populations. 

10. Noise mitigation measures in accordance with contract requirements. 

11. Sustainable construction and operation and maintenance approaches.  

12. Architectural, stormwater, and landscaping treatments compatible the neighborhood, 
and complementary to the functional needs of providing wastewater treatment. 

13. Use of materials that are intended to achieve a 50-year physical service life, based on 
industry standard practices for major components such as buildings, structures, and 
pipelines. 

14. Connectivity to facilitate off-site operational monitoring. 

B. Influent Flows and Loadings 

The New Wastewater Treatment Facility shall be designed to treat the following influent flows 
and loadings: 

 2025 2055 
FLOW (MGD)   

Average Dry Weather Flow 5.4 6.9 
Max Month Dry Weather Flow 9.0 11.4 
Max Week Dry Weather Flow 12.0 15.2 
Max Day Dry Weather Flow 16.6 20.9 
Average Wet Weather Flow 8.3 10.4 
Max Month Wet Weather Flow 15.9 20.2 
Max Week Wet Weather Flow 23.0 29.2 
Max Day Wet Weather Flow 34.7 43.8 
Peak Instantaneous Flow 47.6 52.3 

BOD LOAD (PPD)   
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 2025 2055 
Average Dry Weather 12,500 15,700 
Max Month Dry Weather 19,600 24,700 
Max Week Dry Weather 26,700 33,600 
Max Day Dry Weather 41,100 51,800 
Average Wet Weather 14,000 17,700 
Max Month Wet Weather 26,500 33,400 
Max Week Wet Weather 31,000 39,100 
Max Day Wet Weather 54,900 69,200 

TSS LOAD (PPD)   
Average Dry Weather 13,600 17,100 
Max Month Dry Weather 22,400 28,300 
Max Week Dry Weather 39,300 49,500 
Max Day Dry Weather 47,300 59,700 
Average Wet Weather 15,700 19,800 
Max Month Wet Weather 33,300 42,000 
Max Week Wet Weather 59,600 75,200 
Max Day Wet Weather 133,600 168,500 

AMMONIA LOAD (PPD)   
Average Annual 1,720 2,160 
Max Month 2,060 2,600 

TKN LOAD (PPD)   
Average Annual 2,740 3,460 
Max Month 3,290 4,160 

TP LOAD (PPD)   
Average Annual 448 567 
Max Month 539 681 

 
C. Facility Classification and Flood Elevation Requirements 

1. The New Wastewater Treatment Facility shall be a Class I facility and is subject to 
associated constraints and requirements as defined in the Design Criteria for 
Mechanical, Electric, and Fluid System and Component Reliability, U.S. Environmental 
Protection Agency, 1973. 

2. All operational components are required to be above the 100-year flood elevation or in 
compliance with LOC 50.05.011, whichever is most restrictive, with the exceptions 
noted below: 

a. Pump station ground level finished floor and top of submersible wet wells shall 
be designed to be 2-feet above the 100-year flood plain per Oregon Standards for 
Design and Construction of Wastewater Pump Stations.   

b. All electrical plant systems will be located above the 500-year flood plain. 

D. Anticipated Effluent Requirements 

Until the NPDES permit is finalized, the effluent requirements will remain uncertain.   
The anticipated limits listed in Table 1 and Table 2 are based on the Tryon Creek Facilities Plan, 
discussions with Oregon DEQ, and work with other dischargers on the lower Willamette River 
and projected 2055 MMDWF (11.4 mgd) and MMWWF (20.2 mgd).  The effluent requirements 
and sampling frequencies provided in Table 1 and Table 2 below shall serve as the basis of design 
for the Project Company until final permit requirements are established or the City changes such 
requirements based upon DEQ guidance.   
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Temperature at edge of mixing zone cannot be caused to increase by more than 0.3 o C during 
the dry weather season, May 1st – October 31st. 
 

Table 1.  Possible Effluent Requirements, Dry Weather Season (May 1 – October 
31)  

Parameter 

Performance value 

Sample 
type 

Average effluent 
concentrations (mg/L) 

Monthl
y 

averag
e 

(lb/day
)  

Weekly 
averag

e 
(lb/day

)  

Daily 
max 

(lb/day
) Monthly Weekly 

Biochemical oxygen 
demand (BOD5) 

≤10 ≤15 ≤950 ≤1,400 ≤1,900 24-hr 
composite 

Total suspended 
solids (TSS) 

≤10 ≤15 ≤950 ≤1,400 ≤1,900 24-hr 
composite 

Ammonia ≤ 1     24-hr 
composite 

Total Phosphorous 0.3 mg/L      

 

E coli bacteria Shall not exceed 126 organisms per 100 mL monthly 
geometric mean.  No single sample shall exceed 406 

organisms per 100 mL. 

Grab 

pH Shall be within the range of 6.0–9.0 Grab 

BOD5 and TSS 
Removal Efficiency 

Shall not be less than 85 percent monthly average 
for BOD5 and 85 percent monthly average for TSS 

Calculation 

Chlorine Residual No residuals allowed TBD 

  

Table 2.  Possible Effluent Requirements, Wet Weather Season (November 1 – 
April 30) 

Parameter 

Performance value 

Sample 
type 

Average effluent 
concentrations (mg/L) 

Monthl
y 

averag
e 

(lb/day
) 

Weekly 
averag

e 
(lb/day

) 

Daily 
max 

(lb/day
) Monthly Weekly 

Biochemical oxygen 
demand (BOD5) 

≤25 ≤40 ≤4,200 ≤6,300 ≤8,400 24-hr 
composite 

Total suspended 
solids (TSS) 

≤30 ≤45 ≤5,100 ≤7,600 ≤10,10
0 

24-hr 
composite 

 

E coli bacteria Shall not exceed 126 organisms per 100 mL monthly 
geometric mean.  No single sample shall exceed 406 

organisms per 100 mL. 

Grab 

pH Shall be within the range of 6.0–9.0 Grab 
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BOD5 and TSS 
Removal Efficiency 

Shall not be less than 85 percent monthly average 
for BOD5 and 85 percent monthly average for TSS 

Calculation 

Chlorine Residuals No chlorine residuals allowed TBD 

 
E. Biosolids Requirements 

Portland’s Columbia Boulevard facility is expected to accept municipally generated biosolids that 
meet the quantity, characteristics and are sampled according to the description in the following 
sections: 
 

1. Biosolids Quantity 

The Columbia Boulevard Facility will accept no more than the following quantity of biosolids for 
anaerobic digestion: 

- 21,000 gpd annual average;  

- Max 6,000 gallon solids tanker trucks: 2 trucks/hour 

2. Biosolids Characteristics  

The hauled biosolids will need to meet the criteria listed in Table 3 below to be accepted at the 
Columbia Boulevard facility. As regulations change, monitoring requirements will be updated to 
address future regulatory limits.  

Table 3.  Acceptable Biosolids Characteristics 

Parameter Test Method Acceptable Range 

pH EPA 9045 6-8 

Total physical inserts TMECC 030 <0.5% dry weight 

Total solids SM 2540 G-(1997) 2% - 7% 

Ammonia nitrogen (NH3-N) SM 4500-NH3 G-
(1997) 

<600 mg/L (Portland to 
weigh in) 

Electrical conductivity SM 2510 B-(1997) < 15 millimho/cm 

503 Pollutants   

  Arsenic EPA 6020 < 3.9 (average) / < 4.7 
(monthly) mg/kg 

  Cadmium EPA 6020 < 1.9 (average) / < 2.9 
(monthly) mg/kg 

  Copper EPA 6010 < 245 (average) / < 281 
(monthly) mg/kg 

  Lead EPA 6020 < 53 (average) / < 84 
(monthly) mg/kg 

  Mercury EPA 7471 < 0.62 (average) / < 0.72 
(monthly) mg/kg 

  Molybdenum EPA 6010 < 8.9 (average) / < 9.9 
(monthly) mg/kg 

  Nickel EPA 6010 < 43 (average) / < 52 
(monthly) mg/kg 

  Selenium EPA 6020 < 3.9 (average) / < 5.1 
(monthly) mg/kg 
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  Zinc EPA 6010 < 940 (average) / < 1,000 
(monthly) mg/kg 

Other Pollutants   

  Calcium SM 3030 E (1999), 
SM 3500 

< 3,000 mg/L 

  Chromium EPA 6010 < 2 mg/L 

  Magnesium SM 3030 E (1999), 
SM 3500 

< 500 mg/L 

  Potassium SM 3030 E (1999), 
SM 3500 

< 3,000 mg/L 

  Sodium SM 3030 E (1999), 
SM 3500 

< 3,000 mg/L 

 
F. Wet Weather Treatment 

Provide full secondary treatment for wet weather flows up to the maximum day flow through the 
New Wastewater Treatment Facility.  
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ATTACHMENT 1B 

OUTFALL INVESTIGATION WORKSCOPE 

The Project Company’s scope of work for assessing the condition of the existing TCWTP Outfall 
necessary to enable the Project Company to accept the “as-is” condition risk for the TCWTP Outfall, 
as required by Section 3.12(D) (Assumption of Risk of Differing Site Conditions and TCWTP Outfall 
Conditions Under the Project Agreement) of this Agreement, at a minimum is as follows: 

The following documents were reviewed and evaluated by the Project Company as part of the 
Proposal preparation process and prior to the Agreement Date with respect to the TCWTP Outfall: 

 2014 TCWTP Facilities Master Plan by CH2M, 

 2017 TCWTP Outfall Mixing Study by CH2M, 

 2012 TCWTP Plant Outfall Inspection by Northwest Underwater Construction, LLC 

 1991 TCWTP Outfall Extension by CH2M Hill 

 2011 TCWTP Outfall Line Rehabilitation Project by Insituform Tech Inc. 

Based on a review of these documents and a previous interview with plant engineering staff, the 
Project Company is not planning to conduct additional field investigations to verify the condition or 
structural integrity of the TCWTP Outfall. 

The Project Company will confirm the above previous analysis and verify the hydraulic capacity 
of the TCWTP Outfall during the Preliminary Services. The Project Company will confirm the 
existing hydraulic restriction during peak flows and high river stages. Using hydraulic modeling, 
the Project Company will initially evaluate five alternatives: 

1. Determine capacity of the TCWTP Outfall due to hydraulic benefits of moving the treatment 
plant uphill. 

2. Install a second outfall that would have a submerged discharge along the bank (referred 
to as the “bankside outfall” in the 2014 Facilities Master Plan). This bankside outfall would 
convey peak flow events above the capacity of the exiting outfall. Two potential alignments 
will be considered to either parallel the existing outfall by microtunneling, or to extend the 
second outfall due east from the new plant site to avoid the sensitive land area along Tryon 
Creek. 

3. Retrofit the existing outfall diffusers to reduce headloss through the small 4-inch 
diffusers, with the intent to maximize the hydraulic capacity of the existing outfall. 

4. Install an effluent pumping station at the new plant that will alleviate concerns with 
high river stages during wet weather and peak flow events. 

5. Design a combination of the above by retrofitting the existing diffusers and installing a 
second outfall line. 

Pending the above analysis and continued conversations with plant operations and engineering 
staff, the Project Company will not need to conduct additional field investigations and is not 
anticipating upgrades to or replacement/elimination of this outfall in its present condition. 

Reuse of existing infrastructure after upgrading/repurposing is often a requirement in many P3 
projects and a necessity when replacing existing wastewater treatment plants. The Project 
Company has done this in the past and is comfortable with the transference of liability. 
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The hydraulic and outfall alternatives analysis will begin in June 2021, assuming the Project 
Company has been authorized to proceed pursuant to an executed Preliminary Services 
Agreement on or before May 10, 2021 and site access has been provided, and will be updated by 
the site survey results. Initial results will be reviewed with City staff and final recommendations 
will be included in the draft Basis of Design Report.
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ATTACHMENT 1C 

GEOTECHNICAL INVESTIGATIONS WORKSCOPE 

The Project Company’s scope of work for assessing the geotechnical subsurface risk of the Project 
Site necessary to enable the Project Company to accept any differing geotechnical/subsurface site 
conditions, as required by Section 3.12(D) (Assumption of Risk of Differing Site Conditions and 
TCWTP Outfall Conditions Under the Project Agreement) of this Agreement, at a minimum is as 
follows: 

The Project Company’s geotechnical lead, James Dransfield, PE (Wood), will lead the geotechnical 
investigation and subsequent geotechnical engineering. James will be based in Wood’s Kirkland, 
Washington office. He is licensed as a Civil/Geotechnical Engineer in Oregon and has done work for 
both the City of Springfield and the University of Portland in the last five years. After the initial data 
review, an exploration plan will be developed and presented to the City for review. The Preliminary 
Services Fee includes the following three geotechnical tasks and related assumptions: 

Geotechnical Task 1 – Geotechnical Review and Meetings (May to June 2021) 

 Attend virtual kickoff and weekly progress 2-hour meetings (10 meetings). 

 Review readily available previous geotechnical and geological reports. 

 Develop exploration plan. 

Geotechnical Task 2 – Geotechnical Investigation and Lab Testing (June to July 2021) 

 Site visits to locate borings, arrange site access and utility locating. 

 Prepare and implement worker health and safety plan. 

 Advance eight borings each to 50 feet by mud rotary methods: 
o Assume 30 feet soil, 20 feet rock coring; 
o Install wells in 6 borings;  
o Drum and store cuttings on site pending characterization;  
o Contain drilling water until tested, prior to disposal to City sewer;  
o Return on three additional trips to measure groundwater levels in wells; and 
o Perform laboratory index testing on retrieved samples. 

Geotechnical Task 3 – Engineering Analysis and Report Preparation (July to August 2021) 

 Evaluate risk of liquefaction. 

 Review other potential geohazards. 

 Evaluate foundation types and bearing capacity. 

 Provide preliminary geotechnical report, discussing: 
o Subsurface soil, bedrock and groundwater conditions; 
o Feasibility of planned site development; 
o Site preparation for temporary sloping, shoring and dewatering; 
o Foundation and ground improvement options as required; 
o Structural fill and feasibility of re-use of on-site soils 
o Construction considerations and monitoring; and  
o Recommendations for further studies as required. 

Geotechnical tasks 1 through 3 above will be summarized in the draft Basis of Design Report. 
A draft geotechnical report will be included with the 30% design submittal.  All of the above 
are subject to the following key assumptions: 

o Rights of way permits are not required; 
o Access to the site will be provided; 
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o Traffic control or flaggers are not required; 
o Concrete coring is not required; 
o Environmental testing other than Phase 1 and Phase 2 (subject to Section 1.3.3 
of Appendix 1) testing is not anticipated during Preliminary Services; 
o Scope does not anticipate the need for disposal or remediation of contaminated 
soil, drill cuttings and water; and 
o Scope is based upon the preliminary designs included with the Proposal, and the 
Project Company will take responsibility for any errors or omissions as provided in 
this Agreement. 
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ATTACHMENT 1D 

SITE SURVEY WORKSCOPE 

The Project Company’s scope of work for surveying the Project Site in order to enable the Project 
Company to accept the differing site condition risk for the Project Site, as required by Section 3.12(D) 
(Assumption of Risk of Differing Site Conditions and TCWTP Outfall Conditions Under the Project 
Agreement) of this Agreement, at a minimum is as follows: 

The Project Company will utilize a surveyor and engineering firm that is on the City’s current on-call 
list for engineering services, AKS Engineering and Forestry, LLC (“AKS”). Rob Rettig, PLS will lead 
the survey efforts for AKS. Rob is very familiar with the area and the City’s requirements. Using a 
drone, AKS will establish aerial orthographs of the Project Site and surrounding area. Existing public 
utilities will be located and captured in the survey along with private utility locate services for the 
preferred Project Site. The survey will extend southwest along Foothills Road to capture the discharge 
manhole for a couple of upstream manholes of the City’s foothills interceptor. Detailed survey of the 
above grade influent sewer lines is also included in this workscope. Beyond capturing the influent 
sewers and the accessible outfall inverts and rims (or grates), detailed survey of the TCWTP is not 
included, but general elevation data will be captured by drone. Potholing is not included in this 
survey effort. 

The site survey includes the following site survey tasks: 

Site Survey Task 1 – ALTA Survey (Tax Lots 1500, 1800, and 2101 – Tax Map 2 1E 2CB, also 
known as 99, 101, and 113 Foothills Road) 

 Approximate survey limits for Alta survey is shown by blue boundary in “Survey Limits 
Figure” (see Figure 1 below). 

 Research Clackamas County survey and plats, City of Lake Oswego as-builts,, GIS records, 
and FEMA records. 

 Coordinate public and private utility locates for subject properties and 30 feet beyond. 

 Establish survey control network on NAD 83 2011 state plan coordinates and approved 
jurisdiction vertical datum.  

 Obtain measurements on existing property boundary monuments. 

 Review land titles. 

 Conduct field surveying for: 
o above ground located utilities (sanitary, storm, water, gas, power, 
communications); 
o utilities per private and public locates;  
o above ground hard surfaces;  
o utility poles, light poles, and signs;  
o trees 6-inch diameter and larger;  
o fences and walls; and 
o natural ground and break lines for 1-foot contours. 

 Establish monuments as the property boundary corners. 

 Identify floodplain on subject property by a detailed review and calculation of the flood study 
of the Willamette River. 

 Set survey control for future construction. 

 Provide a record of survey for recording per State of Oregon statutes. 
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Site Survey Task 2 – Topgraphic Surveying Services (portions of Tax Lots 900, 1000, 1300, 
1400, 1700, and 2800 – Tax Map 2 1E 2CB with Tax Lot 7000 – Tax Map 2 1E 03DD and 
Tax Lot 800 – Tax Map 2 1E 2CC) 

 Survey limits are approximated by the red boundary, but exclude the blue boundary, in 
“Survey Limits Figure” (see Figure 1 below). 

 Research City of Lake Oswego records for as-builts and GIS data for utilities on-site and 
serving the site. 

 Research FEMA records for the current Flood Insurance Rate Map (FIRM) and Flood 
Insurance Study (FIS) for Tryon Creek. Research on the Zone A floodplain within Tryon Creek 
and investigate on possible alternative studies. 

 Review additional title provided by client for mapping segments. 

 Establish additional survey control for construction. 

 Conduct field surveying of additional property boundary monuments to calculate property 
boundaries. 

 Conduct field surveying per site survey task 1 above. 

 Conduct detailed survey in the yellow boundaries of the “Survey Limits Figure” for the 
influent sewer lines (see Figure 1 below). 

 Overlay mapping of floodplains and floodway per current FEMA maps. 

 Perform aerial orthographs of site. 

 Prepare survey map in PDF and CAD format. 
 

Field work associated with the above two site survey task will be completed during the second 
month (June 2021) with all deliverables provided by the end of the third month (July 2021). 

FIGURE  1: PROJECT COMPANY SITE SURVEY LIMITS 
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ATTACHMENT 1E 
 

ADDITIONAL WORKSCOPE IMPLEMENTATION COMMITMENTS 

• The Project Company will start with a design approach that considers two treatment 
technologies. The first is an aerobic granular sludge technology by the Project Company’s 
exclusive technology partner AquaNereda® and the second is a membrane bioreactor plant 
with the Project Company’s technology partner, SUEZ.  During the first month of the 
Preliminary Service period, the Project Company will guide the City through a technology 
selection process.  Directly after the project chartering meeting, the Project Company’s team 
will meet with the City for preliminary discussions to identify any key concerns that need to 
be addressed.  If safety protocols allow for travel during the second week, the Project 
Company and the City can also tour similarly sized plant sites to ensure the City is 
comfortable with each alternative.  In the third week, a technical memorandum will be 
presented that reviews the advantages and disadvantages of each technology.  This will be 
presented to the City along with budgetary level capital costs and long-term operational and 
maintenance costs and considerations.  30-year financial analysis for each alternative will 
be prepared for the City’s consideration. At the end of the month, a technology will be 
selected that allows for the design to proceed.  

• For drawing production the Project Company will maximize accuracy and efficiency by using 
3D CAD models for most civil, electrical, structural, architectural and mechanical layouts.  

• During this Project, the Project Company will provide a baseline noise study of the existing 
TCWTP to establish existing noise contours at the plant fence line.  During design, the 
Project Company will develop a predictive noise model of the New Wastewater Treatment 
Facility to confirm noise levels at the New Wastewater Treatment Facility will be lower than 
the existing plant.  

• The Project Company’s “Project Executive Committee” will formalize a communication 
meeting schedule and deliverables.  In addition to the Project Executive Committee 
meetings, the Project Company will also institute a formal partnering framework with the 
City.  These formal partnering workshops will help to develop a solid working relationship 
between the Project Company and the City providing a forum in which all parties can 
collaborate and provide feedback to each other.  

• Within the first month of the Preliminary Services period, the Project Company will begin 
review to verify existing site conditions by: 

-Sampling the influent wastewater to confirm baseline water quality; 

-Survey the proposed plant site and surrounding area; 

-Arrange through Oregon 811 a design-level utility locates; 

-Utilize a subsurface utility locator as needed; 

-Drilling soil borings on the Project Site; 

-Conduct noise survey of the TCWTP; and 

-Investigate existing facilities to be redirected or reused.  
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• For all permits and government approvals related to the Preliminary Services, a designated 
Project Company team member will manage all related correspondence with the regulatory 
authority and will maintain correspondence and decision logs to track all communications.  
Meeting minutes will be provided for all related meetings or telephone calls of note to clarify 
and document the discussion, decisions made, and follow-up action items.  All key attendees 
to the meeting will have an opportunity to comment on the meeting minutes before they are 
finalized.  Email correspondence will also be stored in the project file.  

• The Project Company will utilize local NPDES permitting expert Dale Richwine of Richwine 
Environmental Inc. to assist with obtaining required permits.  

• It may be necessary to provide pilot testing at the existing facility to achieve regulatory 
approval, as the aerobic granular sludge technology for batch treatment is not well-known 
in Oregon or the United States.  The Project Company’s design team will work with the 
regulators early in the process to ensure that the necessary proof for the technology is 
achieved quickly, whether that be through existing data, site visits to existing plants, or an 
on-site pilot test.  If an on-site demonstration or proof-of-concept is required, the Project 
Company’s design and operations team will design a pilot testing program that will allow the 
regulators to evaluate and approve a successful pilot test.  

• A construction management plan will be developed as well as a detailed construction 
schedule with a work breakdown structure and work packages which will become the 
primary tools for monitoring and controlling the Project.  
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APPENDIX 2 
 

COMPENSATION 

2.1. PRELIMINARY SERVICES FEE 

In the event that the Project Company completes the Preliminary Services in accordance with the 
terms of this Agreement and the parties enter into a Project Agreement, the amount of the 
Preliminary Services Fee will be included in the Project Company’s financing and the Project 
Company will be compensated for Preliminary Services through the payment by the City of an 
annual Service Fee following Acceptance of the New Wastewater Treatment Facility, as further 
described in the Project Agreement Term Sheet and draft Project Agreement developed by the 
City. 

2.2.   BREAKAGE FEE 

(A) In the event the Project Company completes the Preliminary Services in 
accordance with the terms of this Agreement including demonstrating the cost of the Project will 
be lower than the Affordability Cap, and either (1) the City elects not to move forward with the 
Project (“off-ramp”) in accordance with subsection 5.2(D) (City Off-Ramp Right) of this Agreement; 
or (2) a Project Agreement is not executed within 120 days (unless an extension is agreed upon 
by the parties) after the Project Company submits the Definitive Project Submittal, and the 
Project Company exercises its right to terminate the Preliminary Services Agreement in 
accordance with subsection 5.3(B) (Termination for Extended Suspension or Delay) of this 
Agreement; the City shall pay the Project Company a Breakage Fee in accordance with 
Attachment 2A (Breakage Fee Percentages) of this Appendix. In no event will the Breakage Fee 
exceed the Preliminary Services Fee, as such amount may be adjusted in accordance with terms 
of this Agreement.  

(B) In the event that the City exercises its right to convenience terminate 
pursuant to subsection 5.2(A) (Termination for Convenience) of this Agreement, or the Project 
Company exercises its right to terminate this Agreement pursuant to Section 5.3 (Project 
Company Termination Rights) of this Agreement (other than as set forth in subsection (A) above), 
the City shall pay the Project Company a Breakage Fee in accordance with Attachment 2A 
(Breakage Fee Percentages) of this Appendix. In no event will the Breakage Fee exceed the 
Preliminary Services Fee, as such amount may be adjusted in accordance with terms of this 
Agreement. 

(C) In the event that the City exercises its right to terminate this Agreement 
pursuant to subsection 5.2(C) (Termination for Relief Events) the City shall pay the Project 
Company a Breakage Fee in accordance with Attachment 2A (Breakage Fee Percentages) of this 
Appendix. In no event will the Breakage Fee exceed the Preliminary Services Fee, as such amount 
may be adjusted in accordance with terms of this Agreement. 

(D) The Preliminary Services Fee, or Breakage Fee, as applicable, shall serve 
as full compensation for all Preliminary Services performed as required under this Agreement, 
and shall include costs for any and all out-of-pocket disbursements for travel, lodging and other 
expenses incidental to the performance of the Preliminary Services and any payments to third 
parties such as Subcontractors. 

(E) The Project Company shall earn its Breakage Fee based upon the Project 
Company’s percentage completion of the Preliminary Services as reasonably determined by the 
City, based on the following values: 
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 TASK/SUBTASK NAME VALUE 

TASK 1: INITIAL DEVLOPMENT AND BODR SUBMITTAL PACKAGE 

100 Project Management, Expenses, Short Term Financing and Insurance $449,520 

101 Preliminary Services Initiation-Project Management Plan $135,284 

102 Project Requirements and Existing Documentation Review $164,984 

103 Facility Site Identification $113,027 

104 Outfall Investigation $29,496 

106 Hazardous Waste Investigation $46,303 

107 Geotechnical Investigations $119,642 

108 Site Survey $197,842 

109 Permitting Assistance $180,922 

110 Residuals Management Alternatives Study $162,535 

111 Basis of Design Report $936,040 

112 Technical Deliverable Material $18,903 

113 Cost Estimating and Affordability Cap Analysis. $70,565 

114 Financing Plan $46,715 

115 Operations and Maintenance Plan $21,039 

Task 1 Total $2,692,818 

TASK 2: 30% SUBMITTAL PACKAGE 

200 Project Management, Expenses and Short Term Financing $241,027 

201 Technical Deliverable Material to a point of 30% completion (Design Drawings & Specs) $1,318,988 

202 Design-Build Work cost estimate $128,855 

203 Permitting $93,356 

204 Financing Plan $40,555 

205 Cost Estimating and Affordability Cap Analysis $96,388 

206 Operations and Maintenance Plan $101,758 

207 Repair and Replacement plan $34,743 

Task 2 Total  $2,055,670 

TASK 3: 60% SUBMITTAL PACKAGE 

300 Project Management, Expenses and Short Term Financing $140,793 

301 Technical Deliverable Material to a point of 60% completion (Design Drawings & Specs) $1,061,170 

302 Project Commissioning, Start-Up, and Transition Services $215,076 

303 Demolition and Remediation Plan $255,981 

304 Facility Site Acquisition $64,420 

305 Equity, Inclusion and Diversity Subcontracting Plan $75,849 

306 Permitting $44,659 

307 Draft Financing Plan and Financial Model $6,421 

308 Cost Estimating and Affordability Cap Analysis $97,271 

309 Operations and Maintenance Plan $71,592 

Task 3 Total $2,033,235 

TASK 4: DEFINITIVE PROJECT SUBMITTAL 

400 Project Management, Expenses and Short Term Financing $49,499 

401 Price Submittal $37,484 

402 Technical Submittal $59,333 

403 Commercial Terms Submittal $14,746 

404 Additional Information Submittal $11,998 

405 Financing Plan $9,085 

406 Financial Model $11,357 

Task 4 Total $193,502 

TOTAL PRELIMINARY SERVICES FEE $6,975,225 
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(F) Until the Project Company has completed a Task, as determined pursuant 
to Section 3.1(B) (Order of Basic Services Tasks), the Project Company shall not be entitled to 
any compensation for work performed for any subsequent Task.  Any work performed pursuant 
to a subsequent Task, prior to completion of an earlier task, shall be at the Project Company’s 
sole cost and risk. For example, if (1) the Project Company has not completed Task 2, but begins 
to perform work relating to Task 3 or Task 4, and (2) the City elects to convenience terminate 
this Agreement, then the maximum possible compensation owed to the Project Company by the 
City would be the total value of work completed pursuant to Task 1 and Task 2, subject to any 
other limitation on compensation established in this Appendix or this Agreement.  
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ATTACHMENT 2A 
 

BREAKAGE FEE PERCENTAGES 

For purposes of calculating the Breakage Fee, the following percentages will be applied to the 
value of the Preliminary Services performed in the event of a termination in accordance with the 
following sections of this Agreement: 

(i) Subsection 5.2(A) (Termination for Convenience) or Section 5.3 (Project Company 
Termination Rights), other than as set forth in item (iv) below:  100% 

(ii) Subsection 5.2(B) (Termination for Cause):  65% 

(iii) Subsection 5.2(C) (Termination for Relief Events): 100% 

(iv) Subsection 5.2(D) (City Off-Ramp Right) or termination by the Project Company due 
to an extended delay following submission of its Definitive Project Submittal in 
accordance with subsection 5.3(B) (Termination for Extended Suspension or Delay):  
110% 
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APPENDIX 3 
 

WORK SCHEDULE 
 

3.1.   MILESTONE SCHEDULE FOR PERFORMANCE AND REVIEW 

Upon the execution of this Agreement, the Project Company shall proceed with Task 1, as set 
forth in Appendix 1 (Scope of Basic Services).  The Project Company shall complete each Task 
within the time for performance set forth in the following table.  The City expects to complete its 
review within the period indicated in the table.   

Task 
Time of Performance 

(Calendar Days) 
City’s Review Period 

(Calendar Days) 
   

Task 1 127 30** 

Task 2 67 30** 

Task 3 90 30** 

Task 4 20 90** 

   
   

**Due to the City’s Council being in recess in August, up to an additional 30 calendar days 
should be expected if the City’s review period overlaps in part or entirely with the month of 
August. 
 
3.2.   COMPLETION DATE 

Based on the time for Project Company performance and for City review provided in Section 3.1 
(Milestone Schedule for Performance and Review) of this Appendix, and assuming (1) no material 
suspension of Preliminary Services by the City, and (2) that no Relief Events have occurred, the 
Preliminary Services shall be completed within 390 days of the Agreement Date. 
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APPENDIX 4 
 

REQUIRED INSURANCE 
 

4.1. REQUIRED INSURANCE 

4.1.1 Insurance Coverage.  The Project Company shall obtain, pay for and maintain, the 
insurance coverage listed below during the Term and thereafter as specifically set forth in this 
Appendix 4 without any reimbursement obligation on the part of the City (the “Required 
Insurance”). Failure to provide and maintain the Required Insurance will constitute a material 
breach of the Agreement. Regardless of the consent to exclusions, coverage limitations or 
deductibles by the City, the Project Company shall be responsible for any deductible amount.   

The insurance policies required by this Appendix shall provide that coverage afforded under the 
policies will not be cancelled, reduced below the minimum limits required under this Agreement 
or allowed to expire without renewal until at least thirty days’ prior written notice has been given 
to the City by the insurance company, except 10 days’ notice shall be provided in the event of 
cancellation, non-renewal, or reduction below the minimum limits required under this 
Agreement due to non-payment of premium; and such provision shall be made by endorsement.  
The Project Company must also provide the City with at least thirty days’ prior written notice of 
any cancellation, non-renewal, or reduction below the minimum limits required under this 
Agreement of any Required Insurance, except 10 days’ notice shall be provided in the event of 
cancellation, non-renewal, or reduction below the minimum limits required under this 
Agreement due to non-payment of premium.    

4.1.1.1 Professional Liability. A professional liability errors and omissions insurance 
policy covering negligent acts, errors or omissions caused by the Project Company’s professional 
services for which it is legally liable, which policy shall: 

(a) be in an amount not less than $10,000,000 per claim and in the aggregate;  

(b) be on a “claims-made” basis; and 

(c) have an extended reporting or discovery “tail” period, or be renewed for a period, 
of not less than two years after the date that the Definitive Project Submittal is 
submitted to the City or the termination date of this Agreement, whichever occurs 
first. 

Such policy shall have a retroactive date effective before the commencement of any design work. 

The primary design professional shall maintain its practice policy until the statute of repose 
expires in an amount not less than $10,000,000. Such practice policy shall not include any 
exclusionary language relating to Design-Build joint ventures or partnerships or both. 

Similar professional liability insurance shall also be obtained and maintained by the Project 
Company’s Subcontractors which will provide professional services in connection with the 
Agreement, such as engineers, architects and other design professionals. 

4.1.1.2 Commercial General Liability. A commercial general liability insurance policy, 
written on an occurrence basis and be at least as broad as the most recently issued Insurance 
Services Office (“ISO”) Form CG 0001, and covering liabilities arising out of the performance of 
the Preliminary Services, including coverage for underground hazard, collapse hazard, and 
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explosion, independent contractors, products and completed operations, personal liability, 
advertising liability, contractual liability, and liability assumed under an insured contract. The 
policy shall not include exclusions for property damage from explosion, collapse or underground 
hazard, or construction defects. The insurance shall apply separately for each insured against 
whom a claim is made or a lawsuit is brought, subject only to the insurance policy limits of 
liability. This insurance policy shall: 

(a) have coverage for any one occurrence or claim of not less than $25,000,000 per 
occurrence and a $25,000,000 annual aggregate applicable solely to the 
performance of the Preliminary Services, which requirement may be met with any 
combination of primary and excess coverage so long as the excess coverage is 
written on a “follow form” or umbrella basis; and 

(b) be maintained throughout the Term. Notwithstanding the foregoing, the products 
and completed operations liability coverage shall be maintained for a period of not 
less than two years following the date that the Definitive Project Submittal is 
submitted to the City or the termination date, whichever occurs first. 

4.1.1.3 Commercial Automobile Liability. A commercial automobile liability insurance 
policy with limits of liability of not less than $10,000,000 per accident for bodily injury and 
property damage, which requirement may be met by any combination of primary and excess 
coverage so long as the excess is written on a “follow form” basis, with a deductible to be 
determined by the Project Company in accordance with Section 4.3 (Deductibles and Self-Insured 
Retentions) of this Appendix. The insurance must cover liability arising from any motor vehicle, 
including owned, non-owned, leased, hired, rented, borrowed or otherwise assigned to or used 
in connection with the performance of the Preliminary Services.   

4.1.1.4 Workers’ Compensation and Employer’s Liability. Workers’ compensation 
insurance as required by Applicable Law which provides for compensation payments to 
employees, or their dependents, for any injuries or death arising out of and in the course of 
employment in connection with the performance of services under this Agreement, and 
employer’s liability insurance having coverage limits of $1,000,000 for each accident, $1,000,000 
for disease (each employee), and $1,000,000 for disease (policy limit).  

4.1.2 Waiver of Subrogation.  The Project Company and its insurers providing the insurance 
required under this Appendix shall waive any right of subrogation they may have against the 
City, the City Indemnitees and those for whom the City is in law responsible, whether or not the 
damage is caused by the act, omission or negligence of the Project Company.  The Project 
Company shall require similar waivers by its Subcontractors. All insurance policies required 
hereunder shall permit and recognize such waivers of subrogation.  

4.1.3 Non-Recourse Provision.  All insurance policies required under this Appendix shall 
provide that the insurers shall have no recourse against the City, as Additional Insured, for 
payment of any premium or assessment and shall contain a severability of interest provision in 
regard to the Project Company's liability policies. 

4.1.4 Subcontractors.  All Subcontractors providing Preliminary Services shall be required to 
obtain and maintain insurance coverage of the types and at the coverage levels required to be 
maintained by the Project Company; provided, however, that the Project Company shall require 
its Subcontractors to provide at least the following minimum limits for the following types of 
insurance:  (1) commercial general liability insurance with limits of at least $5,000,000 per 
occurrence; (2) commercial automobile liability insurance with limits of at least $5,000,000 per 
accident; (3) workers’ compensation insurance, as required by Applicable Law; and (4) employer’s 
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liability insurance with limits of at least $1,000,000 per accident or disease.  Notwithstanding 
the insurance coverage and limits specified in this Appendix, lower coverage levels may be 
maintained appropriate to the Subcontractor’s tier and scope of work to the extent such lower 
level of coverage is agreed to by the City.    

The Project Company shall be responsible for ensuring that all Subcontractors of the Project 
Company performing Preliminary Services: 

(a) secure and maintain all insurance coverages (including workers’ compensation 
insurance) and other financial sureties required by the laws of the State in 
connection with their presence and the performance of their duties pursuant to 
the Agreement; 

(b) secure and maintain all insurance coverage required by Applicable Law and other 
insurance commensurate with the scope of their services; and 

(c) maintain products and completed operations liability insurance for not less than 
24 months following the date on which the Definitive Project Submittal is 
submitted to the City or the termination date of this Agreement, whichever occurs 
first. 

4.1.5 Specific Provisions for Commercial General Liability Insurance.  Commercial general 
liability insurance, as required under this Appendix, shall include terrorism, premises-
operations, blanket contractual liability, products and completed operations, personal injury and 
advertising injury, host liquor liability, explosion, collapse, underground hazards, broad form 
property damage including completed operations, and independent contractors coverages.   

4.1.6 Specific Provisions for Workers’ Compensation Coverage.  Workers’ compensation 
insurance, as required under this Appendix, shall be in accordance with the requirements of the 
laws of the State, as amended from time to time. The required workers’ compensation insurance 
shall include other states’ coverage and voluntary compensation coverage, if applicable. 

4.1.7 Qualifications of Insurers.  All insurance required under this Appendix shall be obtained 
and maintained from financially sound and generally recognized responsible insurance 
companies meeting the qualifications set forth in this Section and authorized to write such 
insurance in the State.  The Project Company shall obtain the insurance set forth in this 
Appendix with insurance companies that carry a minimum rating of “A-VII,” or equivalent, by 
A.M. Best’s key rating guide. In addition, insurance may not be obtained or maintained with 
insurers which are prohibited from conducting business in the State.     

4.1.8 Insurance Coverage Forms.  The following forms shall be used with respect to the 
applicable insurance required in this Appendix: 

(a) commercial general liability insurance shall be written on an industry standard 
Commercial General Liability Occurrence form (CG 00 01) or equivalent.  

(b) comprehensive auto liability insurance shall be written on an industry standard 
Business Auto Liability policy form (CA 00 01) or equivalent; and 

(c) workers’ compensation insurance shall be written on an industry standard 
Workers’ Compensation and Employer’s Liability policy form (WC 00 00 00) or 
equivalent, where applicable.  
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(d) Each of the insurance policies (1) shall specify that it acts as primary insurance 
and that no insurance effected by the City shall be called upon to cover a loss 
under the policy so procured or caused to be procured by Project Company or 
Subcontractor, and (2) shall otherwise be in a form satisfactory to the City. 

(e) Using ISO Additional Insured Endorsement forms CG 20 10 11 85 or CG 2010 10 
01 and CG 2037 10 01 or their equivalent, the Project Company and its 
Subcontractors shall name the City, and their respective officers, directors and 
employees, as “Additional Insureds” on all policies of commercial general liability 
insurance.  Without limiting the foregoing, each of the comprehensive auto 
liability insurance and excess liability insurance shall name the City as an 
“Additional Insured”.  The duty to provide such additional insurance coverage is 
independent of the defense and indemnity obligations set forth in the Agreement.  

4.2. INSURANCE CERTIFICATES AND CONTINUATION OF COVERAGE  

Insurance, and any renewal thereof, shall be evidenced by certificates of insurance issued by 
insurance companies authorized to do business in the State and such certificates of insurance 
shall be delivered to the City before the Project Company or any Subcontractor begins work under 
this Agreement and thereafter upon renewal or replacement of each required policy of insurance.  
Upon request of the City, the Project Company shall deliver proof of payment of premiums for 
insurance required to be effected pursuant to this Appendix. At all times during the pendency of 
insurance, Project Company shall notify the City of any endorsements that are issued amending 
coverage or reducing limits below the minimum required under the Agreement.   

The Project Company shall furnish to the City a certificate which shall set forth the number of 
the worker’s compensation policy in effect, the name of the employer, and the expiration date of 
the policy. 

The Project Company shall obtain from each of its Subcontractors and suppliers their certificates 
of insurance and endorsements and maintain said proofs of insurance at its office. 

At the City’s request, the Project Company shall provide to the City, or make available for review 
by the City at any reasonable time at the principal office of the City, copies of the Project 
Company’s insurance policies and any endorsements for the Required Insurance, without 
charge.  The Project Company’s disclosure of insurance policies shall be subject to applicable 
procedures related to business confidential information.  At the City’s request, the Project 
Company shall provide the City with proof of insurance for each of its Subcontractors and 
suppliers.  

Additional certificates evidencing continuation of general liability coverage (including completed 
operations coverage) and professional liability coverage shall be submitted following completion 
and acceptance of the Preliminary Services, and thereafter upon renewal or replacement of such 
coverage until (1) such time as the City notifies Project Company that the insurance is no longer 
required by the City, or (2) 24 months following the date on which the Definitive Project Submittal 
is submitted to the City or the termination date of this Agreement, whichever occurs first.   

The certificates of insurance and the insurance policies required hereunder shall be provided on 
current industry standard Acord forms.  All certificates of insurance and endorsements shall be 
sent to the City notice addresses indicated in Section 8.10(B) (City Notice Address) of this 
Agreement. 
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4.3. DEDUCTIBLES AND SELF-INSURED RETENTIONS 

Any of the policies of insurance required under this Appendix may provide that the amount 
payable in the event of any loss shall be reduced by a deductible amount to be paid by the Project 
Company, which shall not exceed $250,000 unless otherwise approved in writing by the City. 
Alternatively, any of the policies of insurance required under this Appendix may provide for a 
self-insured retention by the Project Company in an amount not to exceed $250,000 (except with 
respect to professional liability insurance which may have a higher self-insured retention 
consistent with reasonable industry practice), unless otherwise approved in writing by the City.  
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APPENDIX 5 

DESCRIPTION OF THE PROJECT SITE 

5.1 PURPOSE 

The purpose of this Appendix is to show the location of the Project and Project Site and to identify 
the (1) preferred Facility Site, (2) Effluent Conveyance Site, and (3) Outfall Site. 

5.2 PROJECT SITE DESCRIPTION 

The Project Site includes the Facility Site, the Effluent Conveyance Site, and the Outfall Site.  
The Facility Site is anticipated to be located adjacent to the existing TCWTP site and composed 
of the following three parcels of land: 

1. 113 Foothills Road (Tax Lot #21E02CB01500); 

2. 101 Foothills Road (Tax Lot #21E02CB02101); and 

3. 99 Foothills Road (Tax Lot #21E02CB01800). 

The below image is intended to summarize the three parcels of land described above: 
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APPENDIX 6 

KEY PERSONNEL AND APPROVED SUBCONTRACTORS 

Key Personnel 
 

Name Affiliation Title Responsibility Periods of 
Involvement 

Lee Ward EPCOR Principal in 
Charge (Project 
Company 
Project 
Representative) 

As the Principal in Charge, Lee will be engaged on 
the project from inception to operations and will 
provide management and oversight of the 
development and execution phase of the project 
and be responsible for ensuring support of the 
delivery of the design, construction, 
commissioning and transition of the wastewater 
treatment plant to the operating phase ensuring 
compliance with all requirements of the Project 
Agreement. 

Preliminary 
Services; 
Design-Build; 
and Operation 
and 
Maintenance 

Daniel 
Bailet 

EPCOR Executive in 
Charge 

As the Executive in Charge, Daniel is responsible 
for directing the team through the Preliminary 
Services Period, but will also be available after 
execution of the Project Agreement. Daniel will 
ensure proper resources are allocated to complete 
all requirements of the Preliminary Services 
Agreement including completing engineering 
studies and the 60% project design, developing 
the guaranteed maximum price and supporting 
permitting activities. He will also be responsible 
for working with the City to negotiate the Project 
Agreement and preparing all financing 
arrangements prior to execution. 

Preliminary 
Services; 
Design-Build; 
and Operation 
and 
Maintenance 

Kevin 
Conway 

EPCOR Project 
Manager 
(Project 
Company 
Project 
Manager) 

As the Project Manager, Kevin will be engaged on 
the project from inception to completion and will 
provide management and oversight of the 
execution phase of the project and be responsible 
for delivery of the design, construction, 
commissioning and transition of the facility to the 
operating phase ensuring compliance with all 
requirements of the Project Agreement 

Preliminary 
Services; 
Design-Build; 
and Operation 
and 
Maintenance 

Troy Day EPCOR Operations 
Director 
(Operations 
Subcontractor 
Representative) 

Troy will act as the Operations Director and will 
be responsible for assigning operations and 
maintenance resources necessary to ensure the 
successful completion of the Project. Troy will be 
involved if issues should arise that constitute a 
need to be escalated above the project level. 

Preliminary 
Services; 
Design-Build; 
and Operation 
and 
Maintenance 

Christopher 
LoMonaco 

EPCOR Operations 
Technical 
Specialist 

Christopher will provide operations and 
maintenance expertise and advisement for the 
project, bringing EPCOR tools and methodologies 
to the project to support the assessment of risk, 
and development of the operations plan. 
Additionally, he will assist in the efforts to develop 
a staffing plan and ensure operational staff 

Preliminary 
Services; 
Design-Build; 
and Operation 
and 
Maintenance 
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receives proper training. Other tasks Christopher 
will facilitate include developing emergency 
response plans and ensuring associated O&M 
manuals are prepared and available. 

Tony 
Scozzafava 

EPCOR Financing Lead As the Financing Lead, Tony is responsible for 
securing financing for the Project. Tony will advise 
the team to prepare a competitive financing 
package for the City. Tony will draw upon his 
team of financial experts in the fields of 
accounting, taxation, treasury, reporting, 
auditing, and risk management. These personnel 
have supported EPCOR through many unique 
financial transactions throughout EPCOR’s long 
history. If necessary or deemed to provide value to 
the City, EPCOR will engage a project finance 
provider and that team will also report to Tony. 

Preliminary 
Services; 
Design-Build; 
and Operation 
and 
Maintenance 

Jamie 
Abernethy 

AECON Design-Build 
Project 
Director 
(Design Build 
Subcontractor 
Representative) 

In his role as the Design-Build Project Director, 
Jamie will be engaged on the project from 
inception to completion and be responsible for the 
management and execution of all commercial 
terms with the concessionaire and the overall 
delivery and execution of the Design Build Team. 
He will have direct interaction with the Design 
Manager and Construction Managers to provide 
guidance and leadership to advance the design 
and the development of innovative approaches to 
the project elements to reduce costs and add 
value. He will also be a leading participant in the 
development of the design schedule and design 
delivery plan. Jamie will drive the Design Build 
team to define and meet the customer’s 
expectation for quality, delivery and product 
requirements. He will oversee assessment of 
schedule and cost targets regularly and initiate 
corrective actions as needed. 

Preliminary 
Services and 
Design-Build 

Garry 
Germscheid 

AECON Design-Build 
Consultant 

In his role as Design-Build Consultant, Garry will 
share his expertise and knowledge in the industry 
to help attain the projects goals. He will work 
along side the Design Build Project Director, 
Jamie Abernethy to provide guidance with 
management and execution of all commercial 
terms. Garry will utilize his skill set to assist in 
potential problem solving and aid with process 
improvement. Garry will offer support and 
direction to the Design Build Project Director to 
identify and meet City expectations for quality, 
delivery and product requirements. Garry will be 
appointed on the project from commencement to 
conclusion, providing his advanced Design Build 
Project knowledge and making recommendations 
to benefit the projects outcome. 

Preliminary 
Services and 
Design-Build 
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Maxine Mills AECON Health and 
Safety Director 

In her role as the Health and Safety Director, 
Maxine will have the responsibility to ensure the 
Design Build Team management and supervision 
is taking every reasonable precaution to protect 
the health and safety of all employees and 
subcontractors Maxine will work collaboratively 
with operations, management and supervision to 
ensure strategic plans are implemented to 
anticipate and control all foreseen hazards. She 
will also be responsible for subcontractor 
prequalification new worker orientation and 
training programs, auditing safety meetings and 
toolbox-talks, conducting behavioral based 
analysis and site inspections, collecting and 
distributing project KPI’s, conducting 
investigations and ensuring the effectiveness of 
short-term and long-term corrective actions. 

Preliminary 
Services and 
Design-Build 

Bill Morrow AECON Commissioning 
Manager 

In his role as the Commissioning Manager, Bill 
will review all major construction activities to 
confirm compliance through testing and 
commissioning. This includes managing system 
operation during the testing and commissioning 
period, as well as the training program for both 
testing and commissioning with the operations 
staff. Bill will liaise between the operations group 
to coordinate all tie-in work, testing, training and 
maintenance, as well as drive the resolution of 
any technical deficiencies to maintain project 
schedule. 

Preliminary 
Services and 
Design-Build 

Kyle Dey AECON Construction 
Manager 

In his role as the Construction Manager, Kyle will 
be responsible for management and execution of 
all construction deliverables of the project. He will 
review all aspects of the system design, 
technology, equipment and specifications and 
provide feedback where required. Kyle will ensure 
the timely and safe delivery of the schedule 
ensuring proper man power, adherence to the 
project specifications and final design parameters 
with the highest quality of workmanship. Kyle will 
lead the construction team through each stage of 
the process, from conception and preconstruction 
to final close-out, ensuring EFWP’s commitment 
to budget, schedule, quality and safety. 

Preliminary 
Services and 
Design-Build 

Stacy Born AECON Instrumentatio
n and Controls 
Lead 

In his role as the Instrumentation and Controls 
Lead, Stacy will have overall responsibility for the 
management of the integration of the 
Instrumentation and OEM Control Systems. Stacy 
will be the single point of contact to coordinate all 
Instrumentation and Controls sub-contractors 
with the various project teams. Stacy will work 
with the various systems vendors to ensure a fully 
integrated control system at project completion. 
Stacy’s experience in systems integration, 
commissioning and instrumentation makes him 

Preliminary 
Services and 
Design-Build 



City of Lake Oswego, Oregon 
Wastewater Treatment Facility Project 

Preliminary Services Agreement 
Appendix 6 – Key Personnel and Approved Subcontractors 

 

A6-4 
3444690.23 043463  CTR 

very well suited for the Instrumentation and 
Controls Lead. 

Daniel 
Frazer 

AECON Project 
Engineer 

In his role as the Project Engineer, Dan will be 
responsible for ensuring that the design 
deliverables meet the contractual requirements of 
the project. He will work closely with the Design 
Team and Engineer(s) of Record to submit 30%, 
60%, 90% and issued for construction 
deliverables as set out in the project milestones. 
Dan will coordinate the design and construction 
teams to ensure not only compliance with the 
contract but also that constructability in the 
design is optimized. He will organize various 
design workshops for all stakeholders and liaise 
between the City and design team to address and 
incorporate any comments that arise. 

Preliminary 
Services and 
Design-Build 

Tim Leclair Wood Design 
Manager 
(Engineer-of-
Record) 

As Design Manager, Tim will be engaged on the 
project from inception to completion and will 
provide overall oversight of the design and 
permitting aspects of the project including; 
managing and coordinating the design teams, 
resources, schedule, design budget, and 
collaboration with the EPCOR and AECON Project 
Manager’s to develop and refine the guaranteed 
maximum price and Cost Estimates in the 
Preliminary Services Period. During the 
Preliminary Services Period, he will ensure timely 
completion of design and construction support 
tasks to meet AECON’s schedule for long-lead 
equipment procurement and construction 
phasing. He will also ensure Wood provides 
construction support and special construction 
inspections as needed for a quality project. 

Preliminary 
Services and 
Design-Build 

Andrea 
Kagie-Hay 

Wood Assistant 
Design 
Manager and 
Lead Designer 

Andrea will lead the design effort from pre-design 
through construction services. He will provide the 
day-to-day oversight of the schedule, budget, and 
design, including coordination with multiple 
disciplines including sub-consultants, 
contractors, operators, and the City. 

Preliminary 
Services and 
Design-Build 

Habib Matin Wood Design 
Principal 

Habib will be heavily involved in the early stages 
of the project during the site investigation, land 
acquisition, flood plain, outfall investigations, 
flood plain, and stormwater components of the 
project. Habib will also be our local liaison with 
the City providing all the necessary coordination 
and facilitation on the project 

Preliminary 
Services and 
Design-Build 

Doug Peters Wood Design Quality 
Assurance 
Manager 

As the Design Quality Assurance Manager, Doug 
will be responsible for developing and overseeing 
implementation of design quality management 
plan and training staff in the quality control 
process for this Project. 

Preliminary 
Services and 
Design-Build 
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Lars Sterne Wood Process 
Modeling Lead 

Lars will be engaged on the project throughout 
design and construction, providing process 
modeling design along with resource 
management, QA/QC of the development and 
execution phase, and will be responsible for 
ensure the quality of the wastewater facility 
design and construction support by Wood. 

Preliminary 
Services and 
Design-Build 

John Pugh Wood Design-Build 
and P3 Advisor 

As the Design-Build and P3 Advisor, John will 
oversee the progressive design strategy as well as 
be engaged in the project planning to ensure the 
progressive design is integrated with construction 
and costing requirements. He will also provide 
input on and ensure technical compliance of the 
design in response to the RFP requirements. John 
will also bring his P3 project delivery experience 
to support the team and ensure successful project 
delivery. 

Preliminary 
Services and 
Design-Build 

Vince Diaz Filanc Construction 
Director 

As Construction Director, Vince Diaz will 
coordinate, supervise and direct all field 
personnel to achieve project completion on 
schedule and within contract specifications. With 
over 47 years of professional experience, he is 
committed to quarterbacking internal teams 
through the exchange of knowledge, experience 
and goal sharing to optimize strategies and 
operational activities. 

Design-Build 

Ashley 
Lopez 

Filanc Project 
Coordinator 

As Project Coordinator, Ashley will be responsible 
for design/constructability review of construction 
drawings for multiple scopes of work including: 
open trench-piping, writing Requests for 
Information (RFIs), processing submittals and 
Operations and Maintenance Manuals (O&Ms), 
coordination with the owner’s inspectors and 
subcontractors, QA/QC support and 
coordination, procurement of equipment and 
materials, purchase orders, and construction 
layout 

Design-Build 

Christine 
Ludlow 

Filanc Start-up and 
Commissioning 
Manager 

Christine’s duties include preparation and 
implementation of start-up and commissioning 
plans, including coordination with owners, 
vendors and equipment manufacturers, and 
design engineers and regulatory oversight 
agencies. Her work involves coordinating with 
system integrators as well as the project 
mechanical, electrical and instrumentation teams. 

Design-Build 

Ralph 
Tahran 

Tahran 
Architectu
re & 
Planning 

Architect 
Principal in 
Charge 

As the Architect Principal in Charge, Ralph will be 
the lead design architect from the beginning of the 
project through construction for all the 
architectural and landscape elements of the 
project. Ralph will be in charge of coordination 
with adjoining property owners and interested 
community groups, and he will present the 

Preliminary 
Services and 
Design-Build 
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project at the Development Review Commission of 
Lake Oswego. 

Dave 
Wegner 

Woolpert WIFIA 
Consultant 

Dave will provide technical expertise in the 
development of documentation associated with 
the application for WIFIA loans with the EPA and 
the City. This will include identification of the key 
information that the client needs to develop for 
the letter of interest, discussion on the relevant 
tasks the client needs to accomplish prior to the 
submittal, and dialoging with the client over 
coordination with the EPA WIFIA office. 

Preliminary 
Services 

Greg 
Hathaway 

Hathaway 
Larson 
LLP 

Land Use 
Attorney 

As the Land Use Attorney, Greg Hathaway will 
provide legal counsel regarding any necessary 
legal land use and environmental entitlements 
and associated issues for the Project. 

Preliminary 
Services 

Reynold D. 
“Dale” 
Richwine 

Richwine 
Environme
ntal, Inc.  

NPDES 
Permitting 
Manager 

Dale will work with the team throughout the 
design to provide process technical expertise and 
operations input to ensure the final design can be 
effectively operated and maintained and meet the 
NPDES permitting requirements. 

Preliminary 
Services and 
Design-Build 
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Approved Subcontractors 
 

Subcontractor Role 

EPCOR Utilities Inc. Lead Financing Firm 

AECON Infrastructure Development Inc. 
Design-Build Subcontractor and Lead Construction 
Firm 

Wood Environment and Infrastructure Solutions, 
Inc. 

Lead Design Firm 

EPCOR Foothills Water Project Inc. Operations Subcontractor and Lead Operations Firm 

Hathaway Larson LLP Land Use Legal Advisor 

J.R. Filanc Construction Company, Inc. Construction Firm 

Woolpert, Inc.  WIFIA Consultant 

Tahran Architecture and Planning LLC Architect 

Aqua-Aerobic Systems, Inc.  AquaNereda Technology Provider and Partner 

SUEZ WTS System USA, Inc. Membrane Bioreactor Technology Provider and Partner 

AKS Engineering & Forestry, LLC Surveying Firm 

Richwine Environmental, Inc. NPDES Permitting Support Firm 
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APPENDIX 7 

PROJECT AGREEMENT TERM SHEET 

Capitalized terms used in this Appendix and not defined herein have the meanings set forth in 
this Agreement.  
 

General 

Project Overview The “Project”, collectively, includes: (1) a new wastewater 
treatment facility that meets the Minimum Design and 
Construction Requirements (the “New Wastewater 
Treatment Facility”) that will replace the service 
provided by the existing City of Portland-owned Tryon 
Creek Wastewater Treatment Plant (the “TCWTP”); (2) the 
influent conveyance system from the TCWTP (or more 
optimal point of the existing influent conveyance system) 
to the New Wastewater Treatment Facility; and (3) the 
effluent conveyance system from the New Wastewater 
Treatment Facility to the TCWTP’s outfall.   

The Project Company will design, build, finance, operate 
and maintain the Project pursuant to the terms and 
conditions of the Project Agreement.  The Project 
Company will also be responsible for residuals 
management. 

The Project Company will also acquire the Project Site 
and decommission the TCWTP.  

Depending on decisions made based during the 
Preliminary Services period, the Project Company may 
also be required to (a) demolish and remediate the 
TCWTP; and (b) design, construct, finance, operate and 
maintain an on-site residuals processing solution.  

Project Agreement Parties The City of Lake Oswego, Oregon (the “City”) and the 
design-build-finance-operate-maintain contractor (the 
“Project Company”). 

Term 30 years after the date of Acceptance (the “Term”).  

Project Ownership The Project, in its entirety, shall be owned by the City.  

Project Company Financing 

Private Financing The Project Company shall be responsible for obtaining 
and repaying all financing necessary for the Project at its 
own cost and risk and without recourse to the City.  

All debt or other obligations issued or incurred by the 
Project Company in connection with the Project 
Agreement shall be issued or incurred only in the name of 
the Project Company. The City has no obligation to pay 
debt service on any such debt or other obligations, or to 
join in, execute or guarantee any note or other evidence 
of indebtedness of the Project Company. 
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The amortization term of any Project debt financing or 
refinancing undertaken by the Project Company shall not 
exceed the Term of the Project Agreement unless 
otherwise agreed to by the City in its discretion. 

City’s Role in Selecting 
Financing Structure 

The financing structure will be developed collaboratively 
during the Preliminary Services period. The City may, at 
its discretion, reject or alter any proposed Project 
Company financing structure prior to executing the 
Project Agreement.  

Concurrent Commercial 
Close and Financial Close 

It is expected that commercial close and financial close 
will occur concurrently. The Project Agreement will, 
however, contain provisions to allow for a financial close 
occurring after commercial close within specified 
limitations. 

Refinancing The Project Company will have the right, with the City’s 
prior written consent, to refinance the Project debt. The 
City will share in any refinancing gains.  

Lender Rights The Project Agreement and related agreements will 
include appropriate lender rights provisions, including 
the right of the lenders to receive notice of Project 
Company default and the opportunity to step in and cure 
a Project Company default. 

Project Site Acquisition As part of the Preliminary Services, the Project Company 
will be responsible for negotiating the acquisition of any 
property and applicable easements necessary to complete 
the Project.  While the Project Site and the Project will be 
owned by the City, the Project Company will finance the 
cost of acquiring any property. The Project Company will 
be expected to close on any such property as part of 
financial close for the Project.  

Potential City Financing 
and Prepayment 

During the Preliminary Services period, the parties will 
explore the value in the City financing a portion of the 
Project (either up front or through milestone payments).  
Such decision shall be made by the City at its discretion.  
In addition, the City will reserve the right to prepay any 
Project Company financing during the Term, with 
appropriate make whole provisions. 

If the City elects to finance a portion of the Project after 
the Project Company has committed financing in place, 
the City will, consistent with market precedent, be 
responsible for payment of any termination fee incurred 
by the Project Company with respect to that committed 
financing. 

Design and Construction 

Design-Build Work The Project Company shall: (1) apply for, obtain and 
maintain governmental approvals in accordance with the 
Project Agreement; (2) comply with all reporting 
obligations; (3) prepare, fill and excavate the construction 
site; (4) remove and dispose of any demolition or 
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construction debris and any unused excavated soil; (5) 
perform the final design of the Project; (6) construct the 
Project; (7) conduct commissioning and startup 
operations; (8) conduct the Acceptance Tests; (9) 
decommission the TCWTP; (10) potentially, demolish the 
TCWTP and remediate the TCWTP site; and (11), 
potentially design and construct an on-site residuals 
processing solution (the “Design-Build Work”). 

The Project Company shall have full responsibility for 
quality assurance and quality control for the Design-
Build Work and exclusive responsibility for all 
construction means, methods, techniques, sequences, 
and procedures necessary for the correct, prompt, and 
orderly completion of the Design-Build Work. 

Design and Construction 
Requirements 

The Project Company shall have the sole responsibility 
and liability for the design and construction of the 
Project, notwithstanding the inclusion of certain 
minimum conceptual design criteria in the RFP and the 
City’s review and comments offered during the 
Preliminary Services period.  The Project Company shall 
perform the Design-Build Work in accordance with the 
design and construction requirements to be specified in 
the Project Agreement, which shall be developed based on 
the Project Company’s proposal and Definitive Project 
Submittal and shall include all requirements of 
applicable law and industry standards.  The City shall 
have the right to review and comment on all design 
documents prepared by the Project Company and to 
monitor the performance of the construction work in 
order to confirm compliance and consistency with the 
design and construction requirements.  Neither 
compliance by the Project Company with the design and 
construction requirements, nor any City review, comment 
or monitoring of the Design-Build Work, nor any failure 
or delay by the City to review, comment on or monitor the 
Design-Build Work, shall in any way relieve the Project 
Company of full responsibility for the design, 
construction, performance and operation of the Project in 
accordance with the Project Agreement. 

Design and Construction 
Requirement Changes 

Once the Project Agreement is executed, the City shall 
have the right to accept, reject or modify any design and 
construction requirement change proposed by the Project 
Company.  In addition, the City shall have the right to 
make design and construction requirement changes at 
any time prior to Acceptance as long as the City provides 
the Project Company with appropriate price, schedule 
and performance relief in accordance with the terms and 
conditions to be specified in the Project Agreement.  The 
Project Agreement will also address design and 
construction requirement changes necessitated by 
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Uncontrollable Circumstances or required in connection 
with a governmental approval.   

Permitting and 
Governmental Approvals 

The Project Company shall obtain and maintain all 
governmental approvals required for the construction and 
operation of the Project.  The City does not expect to 
retain responsibility for acquiring any governmental 
approvals.  

Customary uncontrollable circumstance relief will be 
provided for regulatory agency caused delays, non-
issuances and the imposition of more stringent and new 
terms and conditions not caused by Project Company 
fault.  

Acceptance 

Conditions to Acceptance “Acceptance” occurs upon the Project Company’s 
satisfaction of all conditions to Acceptance, as determined 
by the Independent Wastewater Treatment Expert. 
Conditions to Acceptance will include (1) substantial 
completion of the Project, (2) successful commissioning, 
(3) acquisition of all necessary governmental approvals, 
(4) establishment of all necessary operation and 
maintenance plans, (5) passing all acceptance tests, and 
(6) other conditions to acceptance typical to projects 
similar in size and scope to the Project. 

Acceptance Standards and 
Testing 

The Acceptance standards will be determined prior to the 
execution of the Project Agreement. Acceptance testing 
procedures will be developed during the Design-Build 
Work period. 

Scheduled Acceptance Date 
and Interim Construction 
Milestones 

The Project Company shall achieve Acceptance within a 
specified number of days following financial close (the 
“Scheduled Acceptance Date”).  Final completion of the 
Design-Build Work (other than TCWTP demolition and 
remediation, if applicable), including punch-list items, 
shall be achieved within 90 days following Acceptance.   

In addition, the Project Company shall have a material 
obligation to prepare and maintain a critical path 
schedule for the performance of the Design-Build Work. 

Independent Wastewater 
Treatment Expert 

The City and the Project Company will jointly identify, 
procure, employ and compensate a third-party expert (the 
“Independent Wastewater Treatment Expert”) to act 
impartially and independently in determining if the 
Project Company has achieved Acceptance. The 
Independent Wastewater Treatment Expert’s opinion as to 
Acceptance shall be binding on both parties.   

No Delay Liquidated 
Damages 

In the event that Acceptance occurs after the Scheduled 
Acceptance Date, there will be no delay-liquidated 
damages.  The Project Company shall, however, be solely 
responsible for all additional financing costs incurred by 
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any delay in achieving Acceptance that is not due to an 
Uncontrollable Circumstance.  

Operation Services 

Operation, Maintenance and 
Management in General 

Upon Acceptance, the Project Company shall operate 
manage, and maintain (including residuals management) 
the Project on a 24-hour per day, 7-day per week basis, 
in accordance with the terms and conditions of the 
Project Agreement, including, in particular, the 
Performance Guarantees, all requirements imposed by 
applicable law, all requirements imposed by any 
intergovernmental agreement relating to the Project to 
which the City is a party and industry standards (the 
“Operation Services”).   

Safety and Security The Project Company shall be responsible for safety and 
security at the New Wastewater Treatment Facility in 
accordance with the terms and conditions of the Project 
Agreement. 

Performance Guarantees The Project Company shall be required to meet the 
Performance Guarantees to be specified in the Project 
Agreement.  The “Performance Guarantees” shall 
include the following:  

1. Effluent guarantee 

2. Odor and noise control guarantee 

3. Residuals guarantee 

4. Environmental guarantee 

5. Maximum electrical usage and electrical demand 
guarantee 

Failure to comply with any of the Performance 
Guarantees may subject the Project Company to 
liquidated damages in the form of deductions from the 
Service Fee.  The Project Company shall also be 
responsible for all fines and penalties imposed by any 
governmental body for the failure to meet any of the 
Performance Guarantees.  

No Nuisance Covenant The Company shall keep the Project neat, clean and 
litter-free at all times, ensure that the operation of the 
Project does not create any odor, litter, noise, fugitive 
dust, vector, excessive light or other adverse 
environmental effects on the surrounding community 
(industrial, commercial and potentially residential) 
constituting, with respect to each of the foregoing, a 
nuisance condition under applicable law. 

Maintenance, Repair and 
Replacement 

The Project Company shall: (1) perform all normal and 
ordinary maintenance of the machinery, equipment 
structures, improvements and all other property 
constituting the Project; (2) perform all capital repair and 
replacement of the machinery, equipment structures, 
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improvements and all other property constituting the 
Project; (3) keep the Project in good working order, 
condition and repair, in a neat and orderly condition; and 
(4) maintain the aesthetic quality of the Project as 
originally constructed. 

The Project Agreement will include mechanisms to assure 
Project Company compliance with the maintenance, 
repair and replacement obligations and will specify the 
required condition of the Project equipment and the 
Project structures at the end of the Term. 

Capital Modifications The Project Agreement shall include mechanisms to 
address capital modifications to the Project during the 
operation and maintenance period.  Capital modifications 
requested by the Project Company shall be subject to the 
City’s approval in its sole discretion.  Capital 
modifications required due to Project Company fault shall 
be for the account and expense of the Project Company.  
Capital modifications directed by the City or required due 
to the occurrence of Uncontrollable Circumstances shall 
be for the account and expense of the City. 

All capital modifications shall be implemented in 
accordance with applicable law. 

End of Term and Exit Tests Prior to the end of the term, the Company shall deliver a 
report to the City evidencing that all exit standards and 
conditions have been achieved.  Exit standards and 
conditions shall include (1) concurrence by the parties 
that all necessary Project maintenance, repairs and 
replacements have been undertaken as required 
pursuant to the Project Agreement, (2) successful passage 
of exit performance tests, and (3) other standards and 
conditions (including remaining useful life requirements) 
to be contained in the exit standards and conditions 
appendix to the Project Agreement. 

Prior to the commencement of exit testing, the City will 
withhold a portion of the Service Fee payment to be held 
in escrow and released upon satisfaction of the foregoing.  
Failure to comply with the foregoing will result in some or 
all of the escrowed Service Fee being returned to the City 
for its account.  

Payment Terms 

No City Payment 
Obligations Prior to 
Acceptance 

The City shall not have any payment obligations to the 
Project Company prior to the achievement of Acceptance.  
The Project Company will be expected to finance all costs 
incurred for the Project prior to the achievement of 
Acceptance.   

Service Fee Following Acceptance, the Project Company shall be paid 
an annual “Service Fee” for (1) the privately financed 
capital cost of the Project, including the cost of 
performing the Preliminary Services, Project Site 
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acquisition, and the Design-Build Work; and (2) the 
performance of the operations and maintenance services 
throughout the Term.   

The Service Fee (and any potential construction milestone 
payment) shall be the sole compensation to the Project 
Company for the performance.  The Service Fee shall be 
calculated as follows:   

SF = CC + OC + PC - DC +/- EI 

Where, 

SF is the Service Fee for a given payment period 

CC is the capital charge component in a given 
payment period, reflecting the amortization of the 
Preliminary Services Fee, Project Site acquisition 
costs; a fixed lump sum design-build price; and the 
financing of all of the foregoing; 

OC is the operation charge component for all 
operation, maintenance, repair and replacement 
costs, as well as all management costs and the 
residual management costs; 

PC is the pass-through cost for electricity, which shall 
not be subject to any mark-up.  

DC is the deductions credit owed to the City by the 
Project Company in the event that the Project 
Company fails to meet any performance standards or 
requirements established in the Project Agreement; 

EI is any extraordinary items charge or credit that 
may be applicable from time to time by the terms of 
the Project Agreement.  

The Service Fee shall be paid in monthly installments, 
and any estimates shall be reconciled through an annual 
settlement statement. 

The operation charge component shall be subject to 
annual adjustment for inflation based on changes to a 
pre-agreed to index or basket of indices. 

Minimum Service Fee The Project Agreement will provide that the Service Fee 
shall not be less than the amount necessary for the 
Project Company to service its debt payments.  Any 
applicable excess deductions, setoffs or retainage will roll 
forward to future Service Fee payment periods until they 
can be applied.  

Uncontrollable Circumstances 

Generally The Project Agreement will include provisions granting 
the Project Company certain relief upon the occurrence of 
circumstances beyond the reasonable control of the 
Project Company and which materially expand the scope, 
interfere with, delay or increase the cost of performing the 
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Design-Build Work and Operation Services. Such 
“Uncontrollable Circumstances” will be specifically 
defined in the Project Agreement. They are expected to 
include changes in law (other than income, corporate 
activity or similar taxes imposed on the Project 
Company); force majeure events; regulated site conditions 
(but only with respect to the demolition and remediation 
of the TCWTP, if applicable); City fault, changes by the 
City to the design and construction requirements or 
performance guarantees, permitting delays caused by 
governmental bodies so long as the Project Company 
submits applications by an assumed date; influent 
quality and quantity in excess of certain defined 
parameters; and other specified circumstances beyond 
the Project Company’s control. 

For the purposes of the above paragraph, “regulated site 
conditions” means (1) the presence or habitat of a species 
that is classified under Applicable Law as endangered, 
rare, threatened, of special concern or similarly subject to 
the protections of Applicable Law; (2) the presence of 
historical archeological, religious, architectural or other 
cultural artifacts, relics, vestiges, remains or objects of 
antiquity that are regulated by Applicable Law; (3) the 
presence of wells or underground storage tanks for the 
storage of chemicals, petroleum products or other 
regulated substances; and (4) the presence of regulated 
substances (including any oil or petroleum product, 
pollutant, contaminant, hazardous substances, and 
hazardous materials) in environmental media (including 
presence in surface water, groundwater, soils or 
subsurface strata).  

Based on the Preliminary Services expected to be 
performed by the Project Company, the Project Company 
will bear the risk of all differing site conditions at the 
Project Site. 

The Project Company will bear the risk related to the 
introduction of non-influent based hazardous substances 
to the Project Site and the acquisition of governmental 
approvals for which it is responsible. 

The occurrence of Uncontrollable Circumstances is the 
sole grounds for excuse from performance under and in 
accordance with the Project Agreement. 

Schedule, Performance and 
Cost Relief 

In the event of the occurrence of an Uncontrollable 
Circumstance, including City-directed change orders and 
failures of performance by the City, the Project Company 
may be entitled to performance relief, schedule relief, 
additional compensation, or any appropriate combination 
thereof.  

In the event an Uncontrollable Circumstance raises the 
cost of the Project, the City will have the right to elect to 
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pay such cost directly or have the Project Company 
finance the cost and adjust the Service Fee as 
appropriate. 

Notice and Mitigation The Project Agreement will require the Project Company 
to provide notice of the occurrence of any Uncontrollable 
Circumstance, demonstrate the impact of the 
Uncontrollable Circumstance on the performance of the 
Design-Build Work and Operation Services, and take all 
measures reasonably necessary to mitigate the impact of 
the Uncontrollable Circumstance. Any pricing impact will 
require cost substantiation. Any schedule adjustment will 
require the Project Company to demonstrate the impact 
of the Uncontrollable Circumstance on the critical path of 
the Project schedule. The Project Company’s entitlement 
to relief will be conditioned upon compliance with the 
notice, demonstration and mitigation requirements to be 
set forth in the Project Agreement. 

Uncontrollable Circumstance relief shall be limited as 
and to the extent any act, event, condition or 
circumstance results from breach of the Project 
Agreement by the Project Company or any failure of 
performance by any subcontractor of the Project 
Company. 

Contracting and Labor Practices 

Subcontracting The Project Company shall be entitled to enter into 
subcontracts for the performance of the Design-Build 
Work and Operation Services but shall remain 
responsible and liable to the City for the performance of 
all subcontracted services. The City will have approval 
rights in the Project Agreement with respect to the use of 
material subcontractors. The Project Company shall not 
substitute or terminate any such approved subcontractor 
without the prior written consent of the City. 

Diversity The Project Company shall comply with the final equity, 
inclusion and diversity subcontracting plan it develops 
during the Preliminary Services and make a good faith 
effort to award a total of 25% of the Design-Build Work 
that is subcontracted to entities other than the Design-
Build Subcontractor to Disadvantaged Business 
Enterprises (DBE), Minority Business Enterprises (MBE), 
Women Business Enterprises (WBE), and Emerging Small 
Business Enterprises (ESB), as properly certified within 
the State of Oregon Certification Office of Business 
Inclusion and Diversity.  The minimum aspirational goal 
for each type of enterprise is as follows: 12% D/MBE, 5% 
D/WBE and 5% ESB.   

Prevailing Wages The Project Company shall comply with any State of 
Oregon prevailing wage requirements, including ORS 
279C.800 et. seq.  
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Labor Relations The Project Company shall furnish labor that can work in 
harmony with all other elements of labor employed for the 
performance of the work and has exclusive responsibility 
for disputes or jurisdictional issues among unions or 
trade organizations representing employees of the Project 
Company or its subcontractors, whether pertaining to 
organization or subdivision of the work, employee hiring, 
or any other matters.   

General Organizational 
Requirements 

The Project Company shall comply with, and be solely 
responsible for, all Oregon organizational requirements, 
including corporate registration and taxation 
requirements. 

Insurance, Indemnity and Security for Performance 

Insurance Requirements The Project Agreement will specify minimum insurance 
requirements for the Project Company and all 
subcontractors. Compliance with the minimum insurance 
requirements will not serve to limit the Project Company’s 
liability to the City in respect of indemnification or 
otherwise under the Project Agreement.   

Indemnity The Project Company will be required to indemnify, 
defend and hold harmless the City and the City of 
Portland from and against any and all claims or losses 
resulting from subcontractor claims, intellectual property 
claims, breach of the Project Agreement (including breach 
of applicable law), negligence or willful misconduct. 

Liability Limitations The Project Agreement will contain no stated dollar 
limitation on damages for non-performance.  Special, 
consequential and punitive damages will be mutually 
waived. 

Security for Performance The primary security for performance will be (1) the 
Project Company’s “at-risk” private financing (equity and 
debt) of the Project; and (2) the deductions from the 
Service Fee imposed by the City related to any failure to 
meet the Performance Guarantees. 

In addition the Project Company shall be responsible for 
securing (i) a performance and payment bond to secure 
the Design-Build Subcontractor’s payment and 
performance obligations associated with the Design-Build 
Work, and (ii) an operations and maintenance 
performance bond from the Operator Subcontractor to 
secure the performance of the Project Company’s 
Operation Services. 

Default and Remedies 

Project Company Default Project Company defaults will include failure to timely 
commence or diligently pursue the Design-Build Work 
necessary to achieve Acceptance, failure to achieve 
Acceptance within 270 days of the Scheduled Acceptance 
Date (the “Longstop Date”), abandonment of the Project, 
failure to maintain security for performance, bankruptcy 
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and insolvency events, failure to make payments when 
due, misrepresentations, persistent and/or material 
failure of compliance with the performance requirements, 
and other material breaches of the Project Agreement. 

Cure Rights The Project Company shall be entitled to notice and an 
opportunity to cure certain defaults. The Project 
Company, however, will not have any further opportunity 
to cure defaults in respect of a failure to achieve 
Acceptance by the Longstop Date, bankruptcy and 
insolvency events, or breaches of provisions relating to 
changes in control or refinancings. 

City Remedies The City shall be entitled to exercise remedies in respect 
of Project Company defaults, including rights to step in 
and cure, recover actual damages, make demands upon 
security for performance, termination, and other 
remedies under law. 

City Default City defaults will include failure to make payments when 
due (subject to a notice and cure opportunity) and 
extended suspension of the Project Company’s 
performance of the Design-Build Work and Operation 
Services absent Project Company default.  

The Project Company shall be entitled to exercise 
remedies in respect of City default, including termination 
of the Project Agreement and recovery of actual damages. 
Damages recoverable by the Project Company, however, 
shall not exceed the lesser of (1) the amount payable in 
respect of compensable Uncontrollable Circumstances; or 
(2) the amount payable in the event of convenience 
termination of the Project Agreement by the City. 

Early Termination and Compensation for Early Termination 

City Termination for 
Convenience 

The City will have the right to terminate the Project 
Agreement for its convenience and without cause at any 
time. In such event, the City shall pay the Project 
Company the amount of termination compensation to be 
specified in the Project Agreement. 

City Termination for 
Project Company Default 

The City will have the right to terminate the Project 
Agreement for an event of default by the Project 
Company. In such event, any termination compensation 
payable to the Project Company shall be limited to 
termination compensation specified in the Project 
Agreement in respect of Project Company default, and the 
City has the right to recover actual damages.  

Project Company 
Termination for City 
Default 

The Project Company will have the right to terminate the 
Project Agreement for an event of default by the City. 
Termination compensation payable by the City in such 
event shall be no greater than the termination 
compensation in respect of City termination for 
convenience, and the Project Company has no right to 
recover additional damages or compensation. 
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Assignment and Change in Control 

Generally The Project Company may not assign or transfer, or 
otherwise permit the assignment or transfer of, any of its 
rights or obligations under the Project Agreement without 
the City’s prior written consent, which consent shall not 
be unreasonably withheld. 

It will not be unreasonable for the City to withhold its 
consent to any assignment by the Project Company in 
which: (1) the tangible net worth of the proposed 
transferee is not equal to or greater than the tangible net 
worth of the Project Company as of the date to be set 
forth in the Project Agreement; (2) the proposed 
transferee does not possess adequate business experience 
for the obligations it is assuming under the Project 
Agreement as determined by the City in its commercially 
reasonable discretion; or (3) other conditions set forth in 
the final Project Agreement are met.  Notwithstanding the 
foregoing, the Project Company may, without the 
requirement of the City’s consent but upon 30 days’ 
written notice to the City, assign the Project Agreement to 
(i) a parent, subsidiary or affiliate of the Project Company 
or EPCOR USA Inc.; or (ii) the purchaser of all or 
substantially all of the assets and business of EPCOR 
USA Inc. so long as the tangible net worth of such 
transferee in the case of item (ii) is no less than the 
tangible net worth of EPCOR USA Inc. as of the date to be 
set forth in the Project Agreement.   

The City may assign the Project Agreement to any agency, 
authority, commission, or similar administration of the 
City in its discretion.  The City may otherwise assign the 
Project Agreement to any other party with the Project 
Company’s prior written consent, which shall not be 
unreasonably withheld.  It will not be unreasonable for 
the Project Company to withhold its consent to any 
assignment by the City where the assignee does not have 
a similar or better credit rating as the City and/or such 
assignment will negatively impact the financing for the 
Project. Any assignee must assume all obligations under 
the Project Agreement or otherwise agree to be subject to 
the terms of the Project Agreement; and if an event of 
default by the assigning party has occurred and is 
continuing, either at the time of the request for consent 
or on the effective date of the proposed transfer, the 
assigning party must either cure such default prior to the 
assignment, or, as an express condition of such transfer, 
the proposed transferee shall agree to cure all defaults 
promptly following the effective date of such transfer. 

Dispute Resolution 

Governing Law Oregon 
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Forum for Dispute 
Resolution 

All legal proceedings, with respect to which the parties do 
not agree to any alternative dispute resolution (to be 
specified in the Project Agreement), relating to the Project, 
the Project Agreement or to any rights or any relationship 
between the parties arising therefrom shall be solely and 
exclusively initiated and maintained in the Clackamas 
County Circuit Court or Oregon Federal District Court.  
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APPENDIX 8 

FORM OF CONTRACT ADMINISTRATION MEMORANDUM 

 
PRELIMINARY SERVICES AGREEMENT FOR THE DEVELOPMENT OF  
THE LAKE OSWEGO WASTEWATER TREATMENT FACILITY 
Contract Administration Memorandum No. ___ 
Date:  _____________, 20__ 

[Note: Dates and numbers to be adjusted as appropriate; Attachment pages to reference 
CAM number and date on the initial line of each sheet.] 

This CONTRACT ADMINISTRATION MEMORANDUM (“CAM”) is made pursuant to 
Section 8.2 (Contract Administration) of the Preliminary Services Agreement for the Development 
of the Lake Oswego Wastewater Treatment Facility, between the City of Lake Oswego, Oregon 
(the “City”), and EPCOR Foothills Water Project Inc., a corporation  organized and existing under 
the laws of the State of Delaware and authorized to do business in the State or Oregon (the 
“Project Company”), dated as of May 5, 2021 (the “Agreement”), for the purpose of confirming 
the agreement of the parties as to matters of interpretation and application which have arisen 
under the performance and application of the Agreement.  All capitalized terms used, but not 
defined herein, shall have the meanings defined in the Agreement. 

Subject: __________________________ 

 
 

Set forth below is a joint acknowledgment of the City and the Project Company with 
respect to the __________________________ of the Agreement.   

The parties hereby jointly acknowledge and agree as follows: 

1. __________________________; 

2. __________________________;and 

3. __________________________. 

This CAM contains the entire agreement between the parties with respect to the 
__________________________ under the Agreement and supersedes all oral negotiations and prior 
writings with respect thereto. 

This CAM may be executed in any number of original counterparts.  All such counterparts 
shall constitute one and the same CAM. 

[Signature page follows] 
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IN WITNESS WHEREOF, the parties have caused this CAM to be executed by their duly 
authorized representatives as of the day and year first above written. 

CITY OF LAKE OSWEGO, OREGON 

By:   
 Name:   
 Title:   

EPCOR FOOTHILLS WATER PROJECT INC. 

By:   
 Name:   
 Title:   
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APPENDIX 9 

AFFORDABILITY CAP 

The Project Company shall not propose an overall Service Fee greater than $484.4 million, in 
nominal dollars (which includes an assumed 3% annual inflation rate), in its Definitive Project 
Submittal. Furthermore, the annual Service Fee shall be equal to or less than the stipulated 
annual amounts (in nominal dollars and inclusive of an assumed 3% annual inflation rate) for 
each year set forth below; provided, however, that, subject to the Project Company receiving the 
City’s written consent (which may be withheld by the City at its discretion), any excess cap not 
used in any given year may be rolled forward to subsequent years: 

ANNUAL AFFORDABILITY CAP 

Years after 
Acceptance 

Annual Service 
Fee Cap 

0 to 1 $8,600,000 

1 to 2 $9,000,000 

2 to 3 $9,500,000 

3 to 4 $13,100,000 

4 to 5 $14,000,000 

5 to 6 $13,800,000 

6 to 7 $14,600,000 

7 to 8 $15,000,000 

8 to 9 $16,400,000 

9 to 10 $16,400,000 

10 to 11 $17,200,000 

11 to 12 $17,200,000 

12 to 13 $21,300,000 

13 to 14 $21,000,000 

14 to 15 $22,700,000 

15 to 16 $22,300,000 

16 to 17 $22,600,000 

17 to 18 $18,500,000 

18 to 19 $18,700,000 

19 to 20 $17,600,000 

20 to 21 $16,100,000 

21 to 22 $16,000,000 

22 to 23 $15,400,000 

23 to 24 $15,100,000 
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ANNUAL AFFORDABILITY CAP 

Years after 
Acceptance 

Annual Service 
Fee Cap 

24 to 25 $15,200,000 

25 to 26 $15,000,000 

26 to 27 $15,000,000 

27 to 28 $16,000,000 

28 to 29 $16,000,000 

29 to 30 $15,100,000 

Total $484,400,000 

 



  WEBSITE: www.epa.gov/wifia    

        EMAIL: wifia@epa.gov 

ANNOUNCEMENTS: Sign‐up at https://tinyurl.com/wifianews 

The Water Infrastructure Finance and Innovation Act (WIFIA) 

program accelerates investment in our nation's water infrastructure 

by providing long‐term, low‐cost supplemental loans for nationally 

and regionally significant projects. Borrowers benefit from receiving 

low, fixed interest rate loans with flexible financial terms. 

WIF IA   LOANS  OFFER  A   LOW,   F IXED   INTEREST  RATE  

A SINGLE FIXED RATE IS ESTABLISHED AT CLOSING. A borrower may receive multiple 

disbursements over several years at the same fixed interest rate.  

RATE IS EQUAL TO THE US TREASURY RATE OF A SIMILAR MATURITY. The WIFIA program 

sets its interest rate based on the U.S. Treasury rate on the date of loan closing.  The rate is calculated using the 
weighted average (WAL) life of the loan rather than the loan maturity date.  The WAL is generally shorter than the 
loan’s actual length resulting in a lower interest rate. 

RATE IS NOT IMPACTED BY BORROWER’S CREDIT OR LOAN STRUCTURE. All borrowers 
benefit from the AAA Treasury rate, regardless of whether they are rated AA or BBB. The WIFIA program does not 
charge a higher rate for flexible financial terms. 

WIF IA   LOANS  PROVIDE   F LEX IBLE   F INANC IAL  TERMS

CUSTOMIZED REPAYMENT SCHEDULES. Borrowers can customize their repayments to match their 

anticipated revenues and expenses for the life of the loan. This flexibility provides borrowers with the time they 
may need to phase in rate increases to generate revenue to repay the loan. 

LONG REPAYMENT PERIOD. WIFIA loans may have a length of up to 35 years after substantial completion, 

allowing payment amounts to be smaller throughout the life of the loan. 

DEFERRED PAYMENTS. Payments may be deferred up to 5 years after the project’s substantial completion.  

SUBORDINATION. Under certain circumstances, WIFIA may take a subordinate position in payment priority, 

increasing coverage ratios for senior bond holders. 

WIFIA LOANS CAN BE COMBINED WITH VARIOUS FUNDING SOURCES. WIFIA loans can be 

combined with private equity, revenue bonds, corporate debt, grants, and State Revolving Fund (SRF) loans. 

Example of a customized debt repayment structure for a $100 million project 

WIFIA loan’s 
flexible 
repayment 
schedule 
allows for 
rate 
increases to 
be phased in 
over a longer 
period of 
time. 

WIFIA deferral period during 
construction and 5‐years afterwards 
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Subject: Public-Private Partnership (P3) Project to Build, Design, Finance, Operate, and Maintain a 
New Wastewater Treatment Plant in the Foothills Area.  
Meeting Date:  April 13, 2021 Study 
Session 

Staff Member: Anthony Hooper, Deputy City 
Manager/Public Works Director 

Department:  City Manager’s Office 

Action Required Advisory Board/Commission Recommendation 
Motion Approval
Public Hearing Denial
Ordinance None Forwarded
Resolution Not Applicable
Information Only Comments: 
Council Direction
Consent Agenda

Staff Recommendation: Direct staff to return to Council on May 4 with a Preliminary Service 
Agreement (PSA) with EPCOR to begin Phase 1 of the Project to design, build, finance, operate, 
and maintain a new wastewater treatment plant.  
Recommended Language for Motion:  N/A 

Project / Issue Relates To: 

Council Goals/Priorities Adopted Master Plan(s) Not Applicable

ISSUE BEFORE COUNCIL 
At the May 4 Council meeting, staff expects to recommend that the Council select EPCOR Foothill 
Water Partners (EPCOR) as the Project Company and approve a 14-month Preliminary Services 
Agreement (PSA) to provide a variety of preliminary services that would lead to the design, build, 
finance, operate, and maintenance of a wastewater treatment plant (“Project”), to replace the City 
of Portland’s Tryon Creek Wastewater Plant.   

This study session is designed to update, familiarize, and answer Council’s questions about the 
Project, and particularly this PSA phase (Phase 1). Phase 1 is a significant step forward in this 
Project and involves a significant financial commitment.   

If the results of testing, conceptual design, financial analysis and preliminary engineering in Phase 1 
demonstrate that a new wastewater treatment plant would be the same impact to rates as 
upgrading the existing plant, meets DEQ requirements, and is technically viable, then the City 

4.1 ATTACHMENT 3
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would proceed to Phase 2 of building, financing, operating and maintaining the new facility. With a 
decision to move forward, a new Intergovernmental Agreement with Portland would need to be 
developed and agreed upon by both city councils by July 2022.    
 

INTRODUCTION 
 

The Preliminary Services Agreement (PSA) will provide that EPCOR, as the selected Project 
Company, complete 60% design plans, submit a permit application to the Department of 
Environmental Quality (DEQ), analyze the potential plant site, develop definitive pricing, and more, 
all to determine the feasibility of construction and operation of a wastewater plant at or below the 
projected costs of upgrading and operating the existing Portland facility.   
 

There will be opportunities for the Lake Oswego and Portland Council to cancel the project from 
the Project until July 2022. Because EPCOR will be incurring expenses during this Phase 1, if the City 
elects to cancel the project, the City will need to reimburse EPCOR up to $3,836,000, depending on 
the context of the break-up and how close the decision to cancel is made to July 2022. The City of 
Portland would be responsible for reimbursing EPCOR for the same amount. 
 

City consultant costs are estimated to be about $100,000 per month during the PSA period; 
however, Portland will pay 50% of these costs if the project is canceled; otherwise these costs they 
will be included in the Project Cost and Portland will share the cost according to their relative 
amount of sewage that is treated by the new plant.   
 

If Lake Oswego or Portland “off-ramps,” wastewater would continue to be treated at the existing 
plant, and Portland would restart capital projects to upgrade that plant. 
 

BACKGROUND 
 

This Project has gone to Council eight times, first in December 2018 and last in November 2020.  
The Council Reports for those meetings are available on the project page 
at:  https://www.ci.oswego.or.us/publicworks/tryon-creek-wastewater-treatment-plant-project.  
 

The City and Portland, through the Interim IGA (Attachment 1), have been exploring whether to 
build a new wastewater treatment plant in the Foothills area through a P3 or to continue with the 
existing arrangement, with the City of Portland investing in the 1965 wastewater treatment plant in 
order to meet necessary DEQ requirements and the costs being passed along to ratepayers.   

 

In December 2018, the Council approved an alternative procurement method for a P3 design, build, 
finance, operate and maintenance of a new wastewater treatment plant. On November 17, 2020, 
the Council authorized an additional $335,000 in consulting services to evaluate and select a P3 
Project Company. During this period, we have spent $288,000. To date, the City has spent 
$1,021,000.  Portland is responsible for reimbursing us for $144,000 of this amount.  
 

On February 10, 2021, the City received proposals from Foothills Water Partnerships and EPCOR.  
On March 2, the 5-person selection committee, including two members from the City of Portland, 
conducted 1 ½ hour interviews with each of the proposers. On mid-March, the selection 
committee, ranked EPCOR as the highest-ranked proposer. A notice of rankings was issued on 
March 12, with a 7-day protest period. No protest to the rankings was filed.   
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Again, on May 4, the Council will decide whether to undertake the first phase, selecting EPCOR as 
the Project Company and entering into a Preliminary Services Agreement (PSA) to complete the 
Phase 1 work. EPCOR and city staff are currently in discussions on the terms on the PSA and it is 
expected that staff will recommend approval of a form of PSA that is acceptable to EPCOR. 
  
Key Project Facts 
In summary, the main decision is whether it makes more sense to build a new plant though EPCOR 
or upgrade the existing plant. Here is a recap of key facts of the Project: 
 

Upgrade Costs. Portland must make upgrades to the existing Tryon Creek Wastewater 
Treatment Plant TCWWTP) estimated at approximately $130 million over the next 10-years 
to meet Department of Environmental Quality (DEQ) permitting requirements. Portland has 
an expired permit and needs these upgrades to be in compliance into the future. In 
addition, the existing plant needs further investment in 2030 - 2050.   
 

Portland owns, operates, and maintains the existing TCWWTP, adjacent to Foothills Park.  
Lake Oswego accounts for 65% to 70% of the flow to the TCWWTP. If Lake Oswego builds a 
new plant, then Lake Oswego would be the owner/operator of the new plant and Portland 
would be a customer of the new Lake Oswego plant. The Interim IGA sets forth the 
framework for a “Future IGA,” under which Portland would be customer and pay its share 
of the costs through user rates. 
 

Future sewer rate increases are projected to be 3.9% per year for 15 years based on 
Portland’s projections to upgrade the existing plant. There are other variables that effect 
sewer rates that are outside the scope of this project.   

 

Through the P3 contracting process, Lake Oswego would contract with EPCOR to design, 
build, finance, operate, and maintain the plant for a 32-year period of time (two years to 
build and 30 years to operate/maintain).  
 

Lake Oswego and Portland have an Interim Intergovernmental Agreement (IIGA) that 
provides for a 50/50 split of the PSA costs. The IIGA also states that the TCWWTP’s 12.7 
acres site will be sold to Lake Oswego for $1; Lake Oswego is responsible for demolition of 
the old plant and remediation of the land. 
 

The current 1984 Agreement between the Portland and Lake Oswego is still in place. Per the 
IIGA, a Future IGA will need in July 2022 if Lake Oswego and Portland decide to approve 
Phase 2 and move into the construction phase. The 1984 agreement may lapse, upon 5-year 
written notice from Portland, in 2034. 
 

DEQ has stated that it will take two years from the time the DEQ permit application is 
submitted for them to review and, if all standards are met, approve a permit. A DEQ permit 
is required prior to starting construction.  
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The current plant must remain operational while the new plant is being built. The new plant 
is expected to use the existing outfall. Therefore, the new plant needs to be near the 
existing plant in the Foothills area in order to connect to existing pipes and the outfall.    

 
The new plant will have the following benefits compared to upgrading the existing plant:  
o 6 acre footprint, compared to 14 acres with the expanded old plant.  
o Fully enclosed buildings that will blend into the neighborhood; the old plant does not.   
o Emission of odor will be reduced.  
o Cleaner effluent discharging into the Willamette River. 
o Lower life-cycle cost.  
 

Progressive Design-Build Process 
 

The process that we are using for this project is a “Progressive Design-Build.” This process is similar 
to that of a Construction Manager/General Contractor (CM/GC) in that we select our P3 Project 
Company prior to doing design work. This process allows for Lake Oswego and EPCOR to work 
collaboratively in solving problems and design development. Figure 2 shows a diagram of the 
“Progressive Design-Build” process.  

 

Figure 1:  Key Elements and Timeline for Progressive Design-Build Process 
 

 
 

The timeline will include significant public outreach, developed in tandem with EPCOR.   
 

Phase 1 Tasks and Timeline 
 

There are four tasks that EPCOR will accomplish during the 14-month PSA phase: 
 

Task 1:  Initial Development and Basis of Design Review (BODR): 
Includes geotechnical/environmental analysis of the preferred site, creating a Basis of Design 
document to be used for submitting for the DEQ Permit, creating a variety of plans (project 
management, financing, operations and maintenance, etc.), and more.  
 

Task 2: 30% Submittal Package: 
Includes bringing the design to 30% completion, which will allow for greater certainty on pricing 
and provide enough information to advance DEQ permitting. 
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Task 3: 60% Submittal Package: 
Includes bringing the design to 60% completion, which will allow EPCOR to know with certainty 
whether they can meet the affordability cap.  
 

Task 4: Definitive Project Submittal 
Includes developing detailed information on pricing and financing. 
 
Figure 2:  Schedule for Preliminary Services Agreement (PSA) 
 

 
 

Future Opportunities to Cancel the Project up until July 2022 
 

If the Council decides to move forward, EPCOR will be completing a variety of tasks under the PSA, 
such as testing, conceptual design, financial analysis and preliminary engineering. The costs of 
these activities are estimated at $6,975,225. Lake Oswego and Portland have the right to cancel the 
project for convenience with a 14-day notice. If either city elects to cancel the project, EPCOR must 
be paid for any work completed to that point. If the project moves forward to completion, then 
these costs will be rolled up into the project total and financed by EPCOR. In turn, Lake Oswego will 
give them annual payments. Portland will also pay Lake Oswego as a customer, and these 
payments will pass through to EPCOR.      
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The longer the preliminary services period goes, the more costly it will be to cancel the project.  
Conversely, the longer the project goes on, the more information the Council will have to make 
decisions. If the City decides to off-ramp in July 2022, with all the work completed by EPCOR, then 
there will be a 10% premium, and the cost for preliminary services becomes $7,672,000. In 
exchange, all the documents would become property of the City. Figure 3 shows the cost to cancel 
the project in October 2021, January 2022, and July 2022.  
 

Figure 3: Payment to Project Company to Cancel the Project at Various Stages 
 

Organization October 2021 January 2022 July 2022 
Lake Oswego $1,346,500 $2,374,000 $3,836,000 
Portland $1,346,500 $2,374,000 $3,836,000 

Total $2,693,000 $4,748,000 $7,672,000 
EPCOR Completes Task #1 Task #2 Tasks #3 & 4 

 

October 2021: EPCOR will have completed all the work under task #1. The Council will have the 
opportunity to off-ramp but it will cost Lake Oswego up to $1.34 million to reimburse EPCOR for all 
of their work up to that point. Equally, the City of Portland will also be required to pay $1.34 million 
since they are a 50/50 partner.   
 

January 2022: EPCOR will have completed 30% designs and will have project cost information. If 
off-ramped here, Lake Oswego will reimburse EPCOR up to $2.37 million, and similar for Portland.   
 

July 2022: EPCOR will present new information, including 60% designs and a definitive price 
proposal, will be available. This meeting will be to decide whether to proceed with Phase 2. If the 
Council decides to off-ramp, then it will cost the City up to $3.84 million, and similar for Portland.   
 

The longer the project goes on, the more costly it will be to off-ramp.       
 

City Consultant Costs 
 

The consultants are estimated to cost $100,000 per month, with the majority of the cost going to 
toward engineering review services by an owner’s representative firm. These consultant costs are 
split with Portland since October 26, 2020, the date the Interim Intergovernmental Agreement 
became effective. Since costs are now split, the cost to Lake Oswego for consultant services is 
estimated to be $50,000 per month until July 2022 when Phase 2 would be initiated. Consultant 
oversight, particularly from an engineering firm with expertise with newer wastewater treatment 
technologies, will be critical in ensuring the success of the Project.   
 

Figure 4:  Consultant Costs (Estimated)  
 

Organization October 2021 January 2022 July 2022 
Lake Oswego $1,177,000 $1,327,000 $1,627,000 
Portland $444,000 $594,000 $894,000 

Total $1,621,000 $1,921,000 $2,521,000 
EPCOR Completes Task #1 Task #2 Tasks #3 & 4 
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Aggregate Projected Project Company Payment and City Consultant Costs to Off-Ramp 
 

Lastly, this table shows the combined totals of EPCOR’s reimbursable work and the consultant costs 
up to that point. Once again, if the City off-ramps in October 2021, the project cost to Lake Oswego 
will be about $2.52 million. If the Council cancels the project in January, then the project cost will 
be about $3.70 million. Lastly, if either Lake Oswego or Portland decides to pull the plug on the 
project in July 2022, then the final cost to the City will be about $5.46 million. As Portland is a 
partner, it will cost the City of Portland about $4.73 million. While the City has the fund balance 
necessary to cover the cost, the $5.46 million will come at the expense of future capital projects or 
will require additional water rate increases. 
 
Figure 5:  Aggregate Estimated Costs to Cancel the Project (Table 4 and 5 Combined) 

Organization October 2021 January 2022 July 2022 
Lake Oswego $2,523,500 $3,701,000 $5,463,000 
Portland $1,790,500 $2,968,000 $4,730,000 

Total $4,314,000 $6,669,000 $10,193,000 
EPCOR Completes Task #1 Task #2 Tasks #3 & 4 

 

If the Project continues to Phase 2, then EPCOR’s preliminary service costs of up to $6,975,225 are 
rolled into the Project Cost, along with the construction, operating, and maintenance costs, and 
recovered by EPCOR as part of the annual capital charge component of the annual Service Fee.    
 
Breakage Fees 
 

There are other situations that would cause the City to pay a lesser amount than in the scenario 
where the City decides to off-ramp.  
 

Termination for Convenience: Lake Oswego and Portland would reimburse EPCOR for 100% of work 
to that point.   With a 14-day notice, the City can terminate the agreement without cause. The City 
gets rights to all documents and work complete to that point.  
 

Termination for Cause – Lake Oswego and Portland would reimburse EPCOR for 65% of work to 
that point, but the City would own all of the Project Company’s work and could pursue a cause of 
action for actual damages. This would come into play if EPCOR did not fulfill its agreement 
obligations in a timely and proper manner.    
 

Termination for Relief Events – Lake Oswego and Portland would reimburse EPCOR for 100% of 
work to that point. This would apply if there were a “Relief Event” that caused the project to be 
infeasible or too expensive to develop, e.g., Change in Law; Force Majeure; unreasonable delays by 
a Governmental Body in issuing any required Governmental Approval; property access rights for 
the Project Company at the Project Site being denied; pre-existing Project Site conditions that the 
Project Company could not have reasonably been aware of based upon information in the “Virtual 
Data Room” established pursuant to the RFP, other publicly available information and the physical 
observations proposers were allowed to make pursuant to the RFP. 
 

City Off-Ramp Rights – See Future Opportunities to Off-Ramp up until July 2022, discussion above. 
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Technology: Two Choices 
 

As part of EPCOR’s proposal, they have offered two technology choices: AquaNereda or Membrane 
BioReactor (MBR) Technology. The City’s project team believes that both choices are viable.   
During the first month of the PSA, the project team and EPCOR will work together to  select one of 
the two options.  
 

AquaNereda 
The first choice offered is AquaNereda. This choice has reduced upfront capital costs and lower 
long-term operational and mainteannce costs than the MBR technology. This technology is also 
adaptable to highflows caused by rain infiltration into the wastewater system by being able to 
handle the peak flows thorugh their treatment. A flow schematic of this technology is shown 
below:    
 

Figure 6:  AquaNereda Technology 

 
 

Membrane Bioreactor (MBR) 
The MBR technology itself allows for high-quality wastewater and eliminates the need for 
additional filter treatment. A detailed flow schematic for MBR is shown in Figure 7. 
 

Figure 7:  Membrane Bioreactor (MBR) Technology  
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The Project Company will, per the PSA, conduct geotechnical and environmental studies on the 
potential location of the new plant. The preferred site is shown in red. If that site doesn’t work, 
then an alternate location would be needed for the Project to continue.   
 

Figure 8:  Preferred Site Location 
 

 
 

There are hazards to overcome as part of the project. A prominent one is that most of Foothills 
area is in a floodplain. In 1996, there was a flood from the Willamette River that was rated as 
nearly a 100-year flood event by FEMA and was one of the most significant floods in Oregon’s 
history. Shown below, is Lake Auto Service, which is now known as Thor’s Auto Service. This photo 
is taken during the 1996 flood event and is located a block away from the Tryon Creek Wastewater 
Treatment Plant.  
 

Figure 9:  1996 Flood in Foothills Area 
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As shown, in Figure 10 below, the 1996 flood caused most of the existing Tryon Creek Plant to be 
underwater. The Project Company will be tasked with mitigating flood potential. Fortunately, part 
of the preferred site is located higher in elevation (circled in red), and was not underwater in the 
1996 flood, and is the proposed location of the administrative and headworks buildings.   

Figure 10:  1996 Flood 
 

SITE DESIGN 

As mentioned earlier in the report, the current Wastewater Treatment Plant was built in 1965 and 
expanded in 1976, and is shown in Figure 11. 

Figure 11:  Existing Tryon Creek Wastewater Treatment Plant 
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As part of the proposal, EPCOR has presented some very early renderings of what the new 
Wastewater Treatment Plant could look like in Figure 12. 

Figure 12:  Rendering of New Treatment Plant Site 

Figure 13 shows a concept close-up of the Wastewater Treatment building itself. The treatment 
processes are fully enclosed by a building. A passerby may not even realize it is a treatment facility. 
 
Figure 13:  Rendering of Treatment Plant Facility 
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Figure 14 shows a concept close-up of the administrative building on the left and the headworks 
building at the back center of the rendering. The headworks is used to screen out solids, grit, and 
other debris. Once again, this facility is fully enclosed by a building.  

Figure 14:  Rendering of Administrative Building and Headworks 

 

The City will have a lot of opportunity to provide feedback onto the design as EPCOR starts working 
from this concept towards having 30% designs.  

Figure 15: EPCOR Team Structure 

EPCOR’s Brief Bio 
EPCOR is a leader in delivering wastewater 
treatment plants through the P3 process 
(designed, built, financed, operated and 
maintained). EPCOR USA is headquartered in 
Phoenix, Arizona. EPCOR USA provides water, 
wastewater, wholesale water and natural gas 
services to approximately 780,000 people across 
42 communities and 18 counties in Arizona, New 
Mexico and Texas. Other key members of the 
EPCOR team for this project include Aecon Infra 
Development Inc., Wood Environment & 
Infrastructure Solutions and J.R. Filanc 
Construction Company Inc. 
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FISCAL IMPACT 
 

The following table outlines how much has been spent on this project since its inception. 

Figure 16: Consultant Invoices as of March 31, 2021 

Consultant Function 
Total 

Contract 
Amount 

Total Invoiced 
Since Council's 

$335,000 
Authorization on 

11-17-2020        

Total Invoiced 
Since the Start 

of Project 

Jones Lang LaSalle (Jill 
Jamieson).  The contract has 
been terminated. 

Primary Owner's Rep 
& Financing Advisor $100,000  $88,000 

Illuminati Infrastructure 
Advisors (Jill Jamieson) 

Primary Owner's Rep 
& Financing Advisor 

$145,000* 
Amendment 
in progress 

$58,000 $125,000 

WCX (No longer in Business) Owner's Rep  $10,000  $4,000 
Carollo Engineers Technical Advisor $200,000 $71,000 $170,000 

Hawkins, Delafield & Wood Legal Advisor $594,000 $159,000 $476,000 

Argent Management (Done) 2018 Feasibility Study $150,000  $150,000 

FCS Consulting Wastewater Rate 
Model  $8,000  $8,000 

  Total $1,207,000 $288,000 $1,021,000 
 

If the Council approves the Preliminary Services Agreement, the Project will need authorization for 
an additional $1,400,000 in consultant services to cover the 14-month preliminary services period.  
Portland will be responsible for reimbursing us for half of that cost. 

Figure 16 shows that the City of Lake Oswego has paid $1,021,000 so far in the project. Of this 
amount, Portland is responsible for reimbursing LO for $144,000 of this cost if the project is not 
completed. As discussed in detail in the report, the City is also responsible for reimbursing EPCOR 
for deliverables if the project is cancelled. The total cost that LO must reimburse EPCOR will range 
up to $3,836,000 if the project is off-ramped in July 2022. Portland would be responsible for paying 
this same amount of money. With the consultant costs added in, the potential cost to Lake Oswego 
could be up to $5,463,000 and the cost to Portland would be up to $4,730,000. If the project was 
cancelled, these would be sunk costs.   
 
RECOMMENDATION 
 

Direct staff to return to Council on May 4 with a Preliminary Service Agreement (PSA), at which the 
Council will select EPCOR as the Project Company, to begin Phase 1 of the Project to design, build, 
finance, operate, and maintain a new wastewater treatment plant. 
 
ATTACHMENTS 
 

Attachment 1 – Interim Intergovernmental Agreement  



ATTACHMENT 1
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